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Introduction
The fundamental purpose of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (‘TUPE 2006’) - which implements the EU Acquired Rights Directive 2001/23 (‘ARD’) - is to protect the rights of workers in the event of a change of employer.

Generally speaking, TUPE 2006 does this by providing that those employees who transfer retain continuity of employment and the right to the same terms and conditions they were employed on prior to the transfer.  Dismissal of an employee by reason of a transfer or for a reason connected with the a transfer which is not an economic, technical or organisational reason entailing changes in the workforce (‘ETO reason’) is automatically unfair. Furthermore where the union is recognised, it has a right to be informed and consulted on behalf of its members who are affected employees.

As can be seen, the protection which TUPE 2006 provides for employees is significant, and so the issue of whether a relevant TUPE transfer arises is very important.  Without a relevant TUPE transfer, there are no rights under TUPE 2006.
For the union, the benefits of a relevant TUPE transfer applying include the protection of hard fought for terms and conditions of employment where employees transfer to a new employer.  At a time when local government spending cuts are likely to see an increase in the use of private contractors to provide public services, and ahead of the impact of the Health and Social Care Act which is likely to see an increase in private companies providing services in the NHS, it is more important than ever that the rights set out in TUPE 2006 are retained and are not another casualty in this ConDem Government’s review on employment law.  
Last year, the Government issued a call for evidence on “The Effectiveness of the TUPE Regulations”.  This focused on those areas where the Government considered TUPE 2006 went beyond the requirements of the ARD.  Namely, the fact that the TUPE 2006 specifically provides for transfers by a service provision change TUPE transfer.  However, the call for evidence also sought views on other areas it considered to be “a burden on business”, namely:

· Protection from harmonisation of terms and conditions;

· Which insolvency situations TUPE applies to; and

· The duty to inform and consult.

Since then, the Government published its response to the call for evidence on the 14th September 2012.   It is noteworthy that the Government seems to have backtracked from some of its intentions behind the call for evidence.  In particular, the executive summary of the Government’s response states “it will be appreciated that the room for any amendment to TUPE is inevitably limited by the fact that they implement the Acquired Rights Directive”.

However, notwithstanding the findings in the Government’s response that respondents to the call for evidence tend to feel that the transparency of TUPE 2006 should be maintained and that the service provision changes should be kept, the Government still proposes to consult on “whether the 2006 service provision changes should be retained or repealed”.  
Given the Government’s obsession with service provision change TUPE transfers, this session will look at what led to the implementation of the service provision changes and the latest case law developments which show just how narrowly the provisions have been interpreted before finally considering other important case law developments in transfers.

So is a service provision change really Gold Plating?

While it is true that the ARD does not specifically provide for a transfer of a service provision change, the Court of Justice of the European Union (CJEU) has held that the standard transfer rules can apply to a wide range of events.  It is important to understand what the situation was before the TUPE Regulations 2006 were introduced. 
The TUPE Regulations 1981 sought to implement the Acquired Rights Directive 1977 and failed rather miserably to ensure that the adequate protection for employees was in place.  Eventually, after the CJEU decision against the UK in EC Commission v. UK 1994 IRLR 392, fundamental changes to TUPE 1981 were needed to bring the UK law into line with what was happening in the EU.  
The House of Lords anticipated this problem with its decision in Litster v. Forth Dry Dock & Engineering Co. Ltd. 1989 IRLR 161 which confirmed that a “purposive approach” must be applied where possible to domestic legislation (i.e. TUPE 1981) to give effect to the aims of the ARD on which it is based.
In Landsorganisationen i Danmark Ny MØlle Kro 1989 ICR330, the CJEU held that the ARD applies as soon as there is a change of the natural or legal person responsible for operating the undertaking who, consequently, enters into obligations as an employer towards the employee’s working in the undertaking.  Applying that test, the CJEU held in this case that there was a transfer when there was a transfer of a lease.

The CJEU held in Rask and Christensen v. ISS Kanlineservice A/S 1993 IRLR 133 that the contracting out by Phillips of the management of its canteen facility to a private contractor under a fixed term agreement for a fixed fee was a transfer of undertaking.  It was immaterial that there was a degree of control retained by the customer over the service to be provided to the service provider.
Subsequently, in Christian Schmidt v. Spar und Leihkasse der früheren Ämter Bordersholm, Keil und Cronshagen 1994 IRLR 302 the CJEU considered the outsourcing by a bank of the cleaning in one of its branches.  It held that it was immaterial there was only one person engaged in the undertaking providing the service concerned and the CJEU confirmed that the contracting out of a cleaning function was certainly within the definition of a transfer under the ARD.  This decision was seen by some as a “high water mark” of the CJEU’s approach to outsourcing, particularly as the decision confirmed that an asset transfer is not essential for a TUPE transfer to take place.
In Süzen v Zehnacker Gebaudereinigung Gm H Krankenhausservice [1997] ICR 662 the CJEU effectively sought to change the direction of the caselaw up to Schmidt and considered the key criteria for determining whether there had been a transfer of an undertaking were:

i. Whether there was an identifiable economic entity; and

ii. Whether it had retained its identity after the transfer.

The CJEU applied the multi-factorial test which had been set out in the seminal case of Spijkers Gebroeders Benedik Abattoir CV and Another 1986 C-24/85 namely, all the factual circumstances of the transaction were important to keep in mind, including:

i. Consideration of the type of undertaking or business concerned;

ii. Whether or not tangible or intangible assets are transferred;

iii. Whether employees are taken over;

iv. Whether customers are transferred; and

v. The degree of similarity between the activities carried on before and after the transfer and the period, if any, for which those activities are suspended.

The CJEU in Süzen pointed out that the importance to be attached to each of the criterion would vary according to the activity that was carried on.  While accepting that a labour intensive sector such as cleaning is able to function without any significant tangible or intangible assets, the CJEU held that unless there was a transfer from one undertaking to the other of “significant” tangible or intangible assets, or the new employer took over a major part of the workforce, then there was no TUPE transfer.  The argument is a circular one, since the transferee may choose, for whatever reason, not to voluntarily take on the transferor’s workforce, claiming that there has been no relevant transfer in a labour intensive entity.  The transferor would then be left with the unexpected costs for redundancy and termination of employment for the affected employees.  This does not sit easily with the principal purpose of the Directive, which is to protect employees rights.  Further, such an approach would make it easier for employers to avoid TUPE applying by simply not taking on the transferor’s employees.

The UK courts approach under TUPE 1981 focused on the multi-factorial test in Spijkers and considered that all the factors that had to be taken into account.  The courts also considered that if the new employer’s motive for not taking on the old employees is to avoid their obligations under the Directive, then this was a factor that should also be taken into account.  

The UK courts subsequently held that TUPE applied to:

i) the transfer of drivers in relation to the transfer of a transporting business even though only the drivers (as opposed to the vehicles) TUPE transferred.  (P&O Trans European Limited v Initial Transport Services Ltd and Ors [2003] IRLR 128 ; and
ii) where there had been a transfer of mining staff, even though the plant and equipment such as heavy excavating plants and dumper trucks did not transfer: Scottish Coal Company Ltd v McCormick and Ors [2005] All ER 014
The UK courts also applied Süzen in outsourcing cases to the effect that it was necessary to consider whether there was a transfer of tangible or intangible assets or a taking over by the new employer of a major part of the workforce in terms of numbers or skills.  However, with the massive increase of outsourced labour prevalent at that time, there was a great deal of uncertainty and criticism from the courts, stakeholders and representatives for employers and employees with the position of when TUPE applied.
Given the uncertainty arising from the application of the multi-factorial test and the different approaches taken by the European and UK courts, the Government published a consultation document in March 2005 which stated that everyone involved in a service provision change should know where they stand so that employers can plan effectively in a climate of fair competition and affected employees are protected as a matter of course.

That the Government was right to do this is borne out  by some recent cases which show that the circular arguments that arose in Süzen still continue today.  
For example, in Clece SA v Maria Socorro [2011] IRLR 251, the CJEU held that there was no transfer when a Municipal Authority brought the cleaning contract back in-house.  This was because the only factor creating a link between the activities carried out by Clece and the Authority was the cleaning of the premises.  In that case, the CJEU said that an entity could not just be reduced to the activity entrusted to it, here the cleaning of the premises.  However, in Ivana Scattalon v Ministero Adele Istruzione dell Universita della Ricerca C-108/2010 the CJEU considered whether TUPE applied to a cleaner who was employed by a local authority to work in state schools who transferred to the state.  The CJEU held that ancillary services, such as cleaning were of an economic nature and, therefore, amounted to an economic entity which transferred.  The court distinguished the exception under the Directive which provides that the ARD does not apply to the transfer of administrative functions between public administrative authorities.  In particular, the CJEU considered that cleaning was not an administrative function but an ancillary service which was of an economic nature.  

It should be noted that some commentators suggest that if service provision change TUPE transfers were not applied, then the rights of UK employees under the ARD would be determined with Süzen as the leading authority on whether the purported transfer was in fact a TUPE transfer at all.  
Whilst the European Courts still continue to debate whether or not a standard transfer applies to a service provision change situation, the TUPE Regulations 2006 provide some certainty which, according to the Government’s recent response, is something which is appreciated by both businesses and union’s alike.  In any case, whether there is a transfer of a service provision change will depend on whether or not the test set out in Regulation 3(1)(b) and Regulation 3(3) TUPE Regulations 2006 is satisfied.  
So when is there a service provision change TUPE transfer?

There are two main types of TUPE transfer referred to in TUPE 2006.  Firstly, a standard transfer, and secondly a service provision change TUPE transfer.  They apply to public and private undertakings engaged in economic activities whether or not they are operating for gain.  An administrative reorganisation of public administrative authorities, or the transfer of administrative functions between public authorities is not a relevant transfer.
Under the ARD, there is a transfer where “there is a transfer of an economic entity which retains its identity, meaning an organised grouping of resources which has the objective of pursuing an economic entity whether or not that activity is central or ancillary”.  TUPE 2006 adopts the same wording as the ARD.  

In particular, Regulation 3(1)(a) TUPE 2006 applies to a transfer of an undertaking, business or part of an undertaking, situated immediately before the transfer in the UK to another person where there is a transfer of an economic entity which retains its identity.  An ‘economic entity’ means an organised grouping of resources which has the objective of pursuing an economic activity, whether or not that activity is ‘central’ or ‘ancillary’.

Generally speaking, a service provision change TUPE transfer is one where activities cease to be carried out by one person and, are instead, carried out by another person on the client’s behalf.  It applies on:

· first generation contracting (i.e. client to contractor);

· second generation contracting (i.e. contractor to contractor); and

· contracting in (i.e. contractor to client).

Essentially, whether a service provision change amounts to a TUPE transfer will depend on whether or not there is an organised grouping of employees who carry on activities which will be carried out by the transferee after transfer. As can be seen from the developing case law, there are limitations on when there will be a service provision change TUPE transfer.  In addition to points mentioned above, they won’t apply where a client has bought services for a one off event or a task that did not last very long.  Nor will they apply in relation to the supply of goods.

One of the purported benefits of the provisions on service provision TUPE transfers is that unlike the standard provisions, there is no requirement for an economic entity to retain its identity after the transfer.  This gave rise to the belief that provided the activities were carried on after the transfer, even if they were not carried on in exactly the same way, there may still be a transfer for the purposes of the provisions on a service provision change.  Indeed, the BIS Guidance states that a team of employees do not need to work exclusively on the activities that are to transfer. 
Although the categories of a standard transfer and service provision change are not mutually exclusive, the EAT held in Metropolitan Resources Limited v Churchill Dulwich [2009] IRLR 700 that case law relating to standard transfers does not apply to service provision changes.  This case sets down the guidelines on how the service provision change provisions under TUPE 2006 will be engaged. It should be noted that a service provision change TUPE transfer can fall within both the standard TUPE transfer and the service provision change TUPE transfer under TUPE 2006.
However, there has been a spate of cases which, to a large extent, have narrowed the circumstances when there will be a transfer of service provision change and it is worth looking at these in some detail.

Have the activities continued?
Whether and how the activities transfer is central to whether there is a SPC transfer?

As it was explained in Metropolitan Resources, the tribunal will need to ask itself whether the activities carried on by the alleged transferee are fundamentally or essentially the same as those carried on by the alleged transferor.  In OCS Group v. Jones 2009 All ER (D) 138 the EAT confirmed that the primary exercise is whether there was an assumption of activities by the new contractor which were previously carried out by another person.  Only if the answer to that question had been answered in the positive was it appropriate to consider whether, in relation to a qualifying service provision change, there was an organised grouping of employees.
In the case of Nottinghamshire Health Care NHS Trust v Hamshaw and Others UKEAT/0037/11 (a claim brought under both the standard provisions and the service provision change TUPE transfer provisions) the provision of care services moved from care provision within a residential home to the residents own accommodation after they were re-housed - resulting in the purported transfer of staff from the NHS to private providers.  The EAT held that the activities were not the same as those carried out by the Trust, i.e. the care provision was not fundamentally or essentially the same as before the change so there was neither a standard TUPE transfer nor a service provision change TUPE transfer.  

A similar approach was taken by the EAT in Johnson Control Limited v Campbell and Anor UKEAT/0041/12.  This case concerned a centralised taxi booking service provided by JC Limited for UKAEA.  UKAEA terminated the contract and decided to use its own secretaries to book taxi’s.  At first instance, the Tribunal held that although the core elements of the booking service did not change when the secretaries took over the role of booking taxis, the service provided by JC Ltd was a more centralised service.  In particular it allowed for taxi sharing.  The activities carried out by the secretaries were not the same as the activities prior to the transfer and therefore, there was no SPC transfer.  The EAT upheld the decision and confirmed that the activity should be assessed holistically and can be more than the sum of its parts. 
What happens when the activities are split amongst different contracts?
Another issue which the courts have considered arises when the activities are contracted out to a number of different contractors. 
In Kimberley Group Housing Ltd v Hambley [2008] IRLR/682, the EAT held that there was a transfer of a service provision change when accommodation and support services were split between two new contractors.  However, an issue arose as to the transfer of rights and liabilities.  In that case  L Ltd contracted with the Home Office to provide accommodation and support services for the Teeside  area in Middlesbrough and Stockton.  When the contract was re-tendered the contract was split between K Ltd and A Ltd -  K Ltd won 97% of the work in Stockton and 71% of the work in Middlesbrough and A Ltd won 29% of the work in Middlesbrough.  The EAT held that there was a SPC.  Furthermore, it also considered the issue of liability and held that although the activities could be split between more than one transferee, the rights and liabilities for the 6 L Limited employees (3 based in Middlesbrough and 3 based in Stockton) could only transfer to one of the transferees.  In doing so, the EAT stated that the overall purpose was to focus on the link between the employee and the work or activities.  Applying that test the EAT held that K Ltd bore the liability for both the Stockton and Middlesbrough employees.

However, two recent cases indicate the difficulties in being able to establish that there is a service provision change where either part of the service is won by a contractor or where the SPC contract is split between a number of service providers.

In Enterprise Management Services Ltd v Connect-Up Ltd UKEAT/0462/10 the employees were employed by Enterprise to work on a contract to provide IT support for schools run by Leeds City Council.  Enterprise did not re-tender for the contract when it came up for renewal and Connect-Up took over.  The new contract did not include the provision of support for curriculum systems, which formed about 15% of the work that Enterprise had undertaken.  As such, there was a significant difference between the activities carried out by Connect-Up compared with those carried out by Enterprise and so there was no service provision change TUPE transfer.  In addition, Connect-Up only signed up to 41% of the schools that had previously contracted with Enterprise.  Although that figure later rose to 62.5% the EAT held there was no service provision change due to fragmentation of the service.  In so holding, HHJ Peter Clark considered that on the above figures, “the provision of services formerly provided by Enterprise was so spread amongst other providers… that no service provision change had taken place”.  

In Eddie Stobart Ltd v Moreman and Others UKEAT/0223/11, Eddie Stobart ran a depot delivering meat.  Over time, clients were lost with the effect that in practice, Eddie Stobart’s night shift mainly serviced Forza and the day shift mainly serviced Vion.  There was no formal distinction in which client the employees serviced.  The fact that an employee worked mostly on the business of one or other of the two clients was simply a matter of coincidence.  When Eddie Stobart closed the depot Vion entered into a contract with FJG.  FJG  took on only one of Eddie Stobart’s employees.  A question arose as to which party was liable for claims for unfair dismissal.  The Tribunal and the EAT held that Eddie Stobart was liable as there had been no service provision change TUPE transfer.  

In holding that there was no service provision change TUPE transfer, the EAT considered that in order for a service provision change to apply, an organised grouping of employees had to be deliberately organised in a way which meant specific employees worked for a particular client, unless that is the case, it is unlikely that there will be a service provision change TUPE transfer.  In this case the EAT held that when considering whether there is a service provision change TUPE transfer, it is necessary to identify the organised grouping of employees first, before then considering which employees are assigned to it.

Further guidance is provided by Lady Smith in Argyll Coastal Services Ltd  v Sterling and others UKEATS/0012/11.  In particular, she made the following points:
1.
‘An organised grouping of employees’ connotes a number of employees which is ‘less than the whole of the transferor’s entire workforce, deliberately organised for the purpose of carrying out the activities required by the particular client contract and who work together as a team’; 
2.
While an organised grouping of employees’ must be situated in Great Britain, the fact that one or more employees within that group worked outside the UK did not prevent TUPE from applying;

3.
It was not possible (in her opinion) for an organised grouping to be made up of employees from two separate companies. However that was not the case where two sets of employees moved to a single employer; and
4.
The activities do not have to be the sole purpose of the grouping. In considering ‘activities’, a Tribunal should ask: what exactly was the service contracted for?
Although Lady Smith’s comments are not binding they do provide some useful guidance when determining whether or not there will be a service provision change TUPE transfer.  Furthermore when considering the ‘activities’ carried out by any organised grouping Lady Smith suggested that the tribunal should delve deeper than looking at the work being done but identify its exact nature. 
When does an SPC amount to the provision of goods?

It will be remembered that where the service is wholly or mainly the supply of goods a change of service provider will not amount to a relevant transfer.

So when does a service provision change amount to wholly or mainly a supply of goods?

This was considered by the EAT in Pannu and Ors v Geo W King Ltd (In Liquidation) and Others UKEAT/0023/11.  In that case, the claimants worked on Geo W King Ltd axle assembly line.  Geo W King had a contract for the supply of goods and services with IBC Vehicles Ltd.  Geo W King sourced the necessary parts, assembled them and supplied IBC with completed axle assemblies.  That contract further specified the value Geo W King was adding to the separate parts in the process of assembling them.  Geo W King got into financial difficulties and IBC therefore paid for the parts Geo W King assembled on Geo W King’s behalf (that meant that Geo W King was effectively doing nothing but assembling the parts).  When Geo W King eventually ceased production, IBC entered into a new contract with Premier.  Premier assembled the same parts at IBC’s own premises.  

The tribunal held that there had been no service provision change TUPE transfer because the relevant activity to be considered was the activity of the contractor, not the activity of the employees.  Geo W King was supplying completed axle assemblies which meant that the contract was wholly or mainly for the supply of goods.  It made no difference that IBC had paid for the constituent parts when Geo W King got into difficulties.  The EAT upheld the Tribunal’s decision.

These cases show that the Courts are interpreting the provisions narrowly and as with a standard transfer whether TUPE will apply will depend on the facts and circumstances of the case.   
Other Case Law

Turning now to other relevant case law developments, we will very briefly consider the effect of TUPE on:

· Changes to contracts including collective agreements and pensions;

· Unfair dismissal
What about changes to contracts?
Where a relevant TUPE transfer takes place, Regulation 4 of TUPE 2006 provides that all liabilities arising under, or in connection with, the contract of employment transfer automatically to the transferee employer.  These include any contractual liabilities such as unpaid wages, most statutory employment rights (such as continuity of employment); and liability for personal injury. Occupational pension schemes are excluded.

The CJEU’s decision in Foreningen af Arbejdsledere i Danmark v. Daddy’s Dance Hall A/S C-209/91 is the starting point on post-transfer changes to contracts and confirmed that: “the employment relationship may be altered with regard to the transferee to the same extent as it would have been with regard to the transferor provided that the transfer of the undertaking itself may never constitute the reason for the amendment.”

Changes to contract in the context of TUPE 2006 may be void, or otherwise may lead to a range of potential claims for the affected employees, such as unfair dismissal, breach of contract or claims for unauthorised deductions from wages.  Where the employer dismisses and re-engages lots of employees, then it must be remembered that the union may be entitled to pursue a claim for a protective award if there has been a failure to adequately inform and consult under the relevant collective redundancy law.
TUPE 2006 also provides that collective agreements continue to apply as soon as the transferee acquires the undertaking following a relevant TUPE transfer. 

Collective agreements

In Werhof v Freeway Traffic Systems [2006] IRLR 400 the CJEU held that Article 3 of the Directive only intended for the transferee to be bound by collective agreements in force at the time of the transfer.  This is known as the static interpretation because the new employer is only bound to honour terms and conditions including pay rates that apply at the date of the transfer.  The effect of this interpretation is that following the transfer the new employer, is not bound to honour pay increases negotiated under the collective agreement, after the transfer.

In the case of Parkwood Leisure Ltd v Alemo-Herron and ors [2011] UKSC26 the Supreme Court held that a collective agreement which was incorporated into employees' contracts of employment  and which linked pay rises to those agreed by a negotiating council was not binding on the transferee. Only collective agreements in force at the time of the transfer could transfer. Insofar as the collective agreement set out the machinery for negotiating pay increases after the transfer, then any pay increases negotiated after the transfer were not binding on the transferee.   
The Supreme Court referred the matter to the CJEU to determine whether or not the Directive prevents a “dynamic” interpretation of Regulation 5 of the TUPE Regulations 2006.  Essentially, the case should determine whether the UK courts can interpret Regulation 5 of TUPE Regulations 2006 in a way which requires a new employer to be bound to terms and conditions, including increases in pay rates, negotiated under a collective agreement after the date of the transfer, even though the new employer is not a member of the negotiating body. 
The CJEU heard the case on 20 September 2012 and judgment is expected on 31st January 2013.
Pensions 

Regulation 10 TUPE 2006 significantly curtails the effect of TUPE transfers on pensions.

The CJEU held in Beckmann v Dynamco Whicheloe MacFarlane Ltd [2003] ICR 50 that the provisions of an occupational pension scheme which do not relate to benefits for old age are not caught by the pension exclusion, in what is now Regulation 10 of TUPE Regulations 2006.  In that case, the CJEU determined that early retirement benefits paid in the event of dismissal for redundancy to employees who have reached a certain age are not old-age, invalidity or survivors benefits, even if calculated under pension scheme rules.  However, the decision in Beckmann left open the question as to whether or not benefits which are paid after the normal retirement age (NRA) will TUPE transfer.  

In Proctor and Gamble Co v Svenska Cellulosa Aktiebolaget and Anor [2012] IRLR 733 the High Court considered that benefits paid after the NRA (but triggered as an early retirement benefit before the NRA) amounted to old-age benefits and, therefore, did not TUPE transfer.  The extent of the recoverable benefits is limited to pension payments before the NRA.  It is arguable that the fact of early retirement (particularly in redundancy) is compensated for by added years of pension, and the value of those compensatory years should continue to be paid after the NRA.
Transfer of Pension Benefits

With the attacks on pensions by this Government, and given the likely increase in contracting out in the public sector, it is worth reminding ourselves that UK law requires transferees to make a minimum level of future benefits available for eligible transferring employees.

In particular, the Pensions Act 2004 along with the Transfer of Employment (Pension Protection) Regulations 2005 impose basic requirements on transferees in both public and private sector transfers to provide ongoing pension protection.  In order for the ongoing pension protection to apply, the following conditions must be satisfied:

· Immediately prior to the transfer, an occupational scheme must be in force by the transferor as employer (note that this excludes schemes which are established by a third party other than the employer);

· The employee is either an active member, eligible member or would have become eligible if employment had not been curtailed; and

· The scheme is not a money purchase benefit scheme which the transferor had not been required to or has not made contribution to the scheme in respect of the employee.

Where the pension protections do apply, the transferee has a choice as to which kind of pension scheme to implement.  This could be:

· A defined benefit scheme in relation to which the level of benefits meet the statutory minimum;

· A stakeholder or money purchase occupational scheme to which the employer contributes a specific rate or

· Where the transferee adopts the money purchase scheme the transferee must first secure that the employee is either in or is eligible to be a member of the purchase scheme and must make contributions that match those of the employee up to 6% of employee’s gross basic salary.

What about protection from dismissal?
Regulation 7 of TUPE 2006 provides that an employee who is dismissed where the sole or principal reason for the dismissal is the transfer itself or a reason connected with the transfer, that is not an economic, technical or organisational (‘ETO’) reason, entailing changes in the workforce will be treated, as being automatically unfair.  Employees may also resign and claim unfair dismissal for material detriment connected to the TUPE transfer, or constructive unfair dismissal, depending on the facts of their situation.
It is well established that “entailing changes in the workforce” means that in order for an employer to rely on the ETO reason, there must be a change in the numbers of the workforce overall, or substantial change in the function of members of the workforce, see: Berriman v Delabole Slate Ltd [1985] ICR 546.  
Two recent cases have considered what constitutes “workforce” in this context. 
In Spaceright Europe Ltd v Baillavoine and Anor UKEAT 0339/10 the EAT confirmed that the ‘workforce’ can consist of a single person and there is no reason why the test for an ETO reason cannot be applied to a workforce of just one employee.  This decision was upheld by the Court of Appeal.  
In the case of Meter-U Ltd v Ackroyd and Ors [2012] ICR 834  the EAT held that ‘workforce’ does not include individuals who, following a transfer, are required to provide their services as franchisees through their own independent limited companies.  The employees were employed as meter readers and were transferred from N Power Yorkshire Ltd to Meter-U.  Meter-U carried on its business of meter reading services by means of franchises whereby individual meter readers operated as a franchisee.  In line with this approach, N Power Yorkshire Limited employees were offered the opportunity of forming franchise companies in accordance with Meter-U’s practice.  When they did not do so, their employment was terminated on grounds of redundancy and redundancy payments were made.  The employees also brought claims for unfair dismissal. The EAT held that the word “workforce” did not include limited companies.

Will redundancy as a reason for dismissal always be an ETO reason? 

Another important question which arises is as to when an employer can rely on an ETO reason for dismissals connected to a TUPE transfer.
In Manchester College v Hazel UKEAT 0136/12,  the employer began a process of cost savings six months after the relevant TUPE transfer.  They sought voluntary redundancies and at the same time sought to change to terms and conditions by way of harmonisation which would have lead to a cut in wages.   Those employees who did not apply for voluntary redundancy were dismissed when they would not accept the new terms and conditions.  Although they were re-engaged on new contracts they pursued claims for unfair dismissal from their old contract.  
The Employment Tribunal held the reason for the dismissals was connected with the transfer but that there was no ETO reason.  The EAT said the employer could not rely on the redundancies.  The EAT emphasised that where the employer was making redundancies alongside the harmonisation process, it was not enough to establish an ETO reason by itself. The tribunal must consider the reason for the dismissal of each of the employees.  The fact that some employees are dismissed for redundancy does not alter the fact that some are dismissed for harmonisation. As such, the employees dismissed for refusing to accept harmonised terms and conditions were held to have been automatically unfairly dismissed.   The employer was ordered to re-engage the employees on to their old contractual terms.  This  case suggests an employer will not be able to establish an ETO reason simply by making one employee redundant whilst dismissing and re-engaging employees who refuse to accept changes to terms and conditions post-transfer.  

Conclusion – Looking ahead 
Gold-plating or gold-stripping of rights under TUPE have to be seen in the context of what has happened in the past.  There is clearly a tension between EU and domestic rights.  Employees and their trade unions have fought for protection of rights which were historically suppressed.

Given the current agenda for the erosion of workers’ rights, the attacks on workers’ ability to pursue claims in the employment tribunals, as well as increased outsourcing of services, it is important unions resist any weakening of TUPE rights.  
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