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Preamble
What ‘progress’ has been made in respect of the coalition government’s Red Tape Challenge, in so far as equal opportunities is concerned?  What are the emerging themes? The slavish pursuit of cutting bureaucracy, and the uncomfortable use of ‘unnecessary’ and ‘burden’ in the same sentence as ‘discrimination’ still suggests poor comprehension in some quarters. 

The Enterprise and Regulatory Reform Act 2013 (ERRA 2013) continued the pedestrian pace of pursuing change for change’s sake. It received Royal Assent on 25 April 2013. 

It is perhaps somewhat naive to believe that governments are supposed to listen. However it is important to juxtapose the initial aim of the much heralded ‘Red Tape Challenge’, namely to unshackle businesses from emasculating and unnecessary burdens, with the views of those interests they actually claim to represent.  It is particularly interesting to consider the findings of the report from the Government’s Equalities Office issued during the final stages of ERRA 2013. This dispelled the theory that businesses really believe that the Equality Act 2010 adds to unnecessary red tape. See: Evaluation of the Implementation of the Equality Act 2010: Report 1 – Organisational Approaches to Equality. According to that report, 90% of those companies participating actually support equality as a positive benefit as opposed to being a shackle. 76% of businesses saw reputation as an important indicator of business behaviour. Not the most compelling case for change then.  

The developments are not however all negative or retrograde. Caste discrimination and equal pay are high on the agenda, as are efforts to promote diversity and shatter the glass ceilings which remain ever visible in the labour market. 

This paper will address some of these contradictory themes in this area with a view to summarising what changes are inevitable in the short-term, and what topics are likely to be discussed at this event in a few years’ time. The following areas are covered:  

(1) The repeal of the third party harassment provisions: s. 40 Equality Act 2010/ s. 65 ERRA 2013
(2) The repeal of the statutory questionnaire procedure s. 138 Equality Act 2010. 

(3) The proposal to repeal of the ability of employment tribunals to impose wider recommendations: s. 124 Equality Act 2010/ s. 2 Deregulation Bill.

(4) The refinement/expansion of race discrimination to include caste discrimination: s. 9(5) Equality Act 2010/ERRA 2013. 

(5) The proposal to introduce equal pay audits: a new s. 139A Equality Act 2010/ s. 98 ERRA 2013. 

(6) Tackling the glass ceiling (1) women on boards/senior managers:  The Companies Act  2006 (Strategic Report and Directors' Report) Regulations 2013  (SI 2013/1970). 

(7) Tackling the glass ceiling (2) company reporting on executive pay: The Large and Medium-sized Companies and Groups (Accounts and Reports)(Amendment) Regulations 2013 (SI 2013/1981). 

(8) Tackling the glass ceiling (3): composition of (men and) women on boards (proposed EU Directive). 
(9) Tackling the glass ceiling: (4) The Capital Requirements Directive
(10) Strand-specific cases – see the excellent analysis in the Institute’s Labour Law Highlights 2013.
At the end of this paper (for noting) is a section detailing the recommendations of the 2013 Review of the Public Sector Equality Duty (published in September 2013).  
Repeal of Third Party Harassment provisions: s. 40 EqA 2010 
Prior to the EqA, third party harassment provisions only featured in the Sex Discrimination Act 1975. 
EqA 2010 changed this and provision was made in s. 40 to cover all forms of protected characteristics. The provisions were carefully crafted so as not to unnecessarily penalise an employer who tries, but fails, to protect employees from the actions of a third party. Before liability can attach, the following conditions need to be satisfied:
(1) An employer can be liable where the employee is harassed in course of their employment (ie not on the way home)

(2) the employer knows the employee has been harassed on at least 2 other occasions by a 3rd party

(3) the 3rd party need not be the same person on each occasion

(4) The employer fails to take steps as would be reasonably practicable to prevent the 3rd party harassing the employee. 

This does not impose a particularly onerous burden on an employer. It is akin to a 3 strikes rule. It encourages good management. The protection of vulnerable employees whilst going about the employer’s work is something which should be commended, not decried. 
Unfortunately, section 65 of ERRA 2013 Act repeals the third party harassment provisions. Although the number of claims under s. 40 is certainly low - as is the case with all new statute derived causes of action - most take a number of years to enter into societal consciousness. To most vulnerable workers who are not familiar with s. 40, if they are subjected to abuse from a third party they will doubtless ever conceive that their employer might be held to account for the actions of a stranger.  The important point is that the protection occupies space in legislation so that it is available for use by those who need/deserve protection. 

The Enterprise and Regulatory Reform Act 2013 (Commencement No. 3, Transitional Provisions and Savings) Order 2013 SI 2013/2227 repealed s. 40 in so far as the harassment occurs on or after 1 October 2013. 

By way of a footnote, it mattered not that 71% of respondents disagreed with repealing the section. 

The Questionnaire Procedure
Section 138 Equality Act makes provision for would-be claimants to obtain information in cases where they have been potentially discriminated against. Discrimination is pernicious but rarely overt. Many claimants do not understand why they have been treated in a certain way. The questionnaire procedure is invaluable in providing illumination in these circumstances.  Workers can then make an informed decision of whether or not to incur the tribunal fee to issue proceedings. Without the procedure, the exchange of information becomes deregulated. ERRA 2013 sought to repeal these provisions.
All is not lost in that claimants can still seek pre-claim information informally. Tribunals will  still be able to draw inferences in appropriate cases in respect of a failure to reply or an evasive reply.  ACAS is producing new guidance. Rather than taking the nuclear option of repealing these provisions, if the government was genuinely concerned that the questionnaire procedure was being abused, or disproportionate in terms of the relevance of the questions asked or the expense involved, it could have instead amended s. 138 by adding safeguards. 

In any event, the situation is anomalous in that the questionnaire procedure might be dispensed with for claims falling under the Equality Act 2010, but needless to say that fixed term employees, part-time workers, and agency workers have statutory rights to obtain information under the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 (reg 5); Part-time Workers Regulations (etc) Regulations 2000 (reg 6); and Agency Workers Regulations 2010 (reg 16). 

The Deregulation Bill: Employment Tribunals’ power to make wider recommendations
Under s. 124 EqA tribunals have the power to issue recommendations affecting the workforce in a successful discrimination complaint. In the pre-EqA 2010 era, tribunals could only make recommendations where this benefitted the Claimant. Yet where the claimant was no longer employed, this meant that recommendations could not be made.

During consultation on the Equality Bill undertaken in July 2008, the Labour Government recognised that ‘around 70% of employees involved in discrimination cases leave the organisation' - this plainly fettered the use of this power so that discrimination could be minimised in the future. 

To address this shortcoming, the EqA widened the scope for tribunals to make recommendations that would benefit the wider workforce and help to prevent future discrimination. For example, employers can be required to introduce or update an equal opportunities policy; provide retraining for staff; be required to publish selection criteria etc… 

The draw-back was that the provisions lacked bite in terms of enforcement. If the employer does not comply, the non-compliance is not actionable, save to the extent that a tribunal can take the failure to comply with a recommendation into account in a subsequent similar case. 

The Deregulation Bill was published on 1 July 2013. The government proudly heralds the following justification: 

‘The draft Deregulation Bill is the latest step in the government’s ongoing drive to remove unnecessary bureaucracy that costs British businesses millions, slows down public services like schools and hospitals and hinders millions of individuals in their daily lives.’

Section 2 of the Bill seeks to repeal the power of tribunals to make wider recommendations. It is difficult to see how a provision designed to improve/advance/promote equality of opportunity can be criticised as being unnecessary or bureaucratic. 

The repeal of this provision reflects poor understanding of the realities of equal opportunities issues. If a claimant has been discriminated against, this might simply be an isolated example. However, it is also conceivable that it reflects a wider problem which, if unchecked, could have some longevity. If used intelligently, the power to issue recommendations can bring about wider improvements in cementing equal opportunities in our workplaces. 
  
Caste discrimination 
‘Race’ as is currently defined in s. 9 EqA refers only to colour, nationality and ethnic or national origins.  Section 9 (5) of the EqA empowered Ministers to add ‘caste’ as an aspect of race, through subordinate legislation. Everyone thought that this would be halted in its tracks (along with the socio-economic duty). Such thoughts were reinforced in a written ministerial statement published on 1 March 2013 (as well as leaked emails). The government stated that it did not intend to extend protection under the 2010 Act to caste. Instead it preferred to deal with the issue informally through an educational programme.
The term ‘caste’ is used to identify a number of different concepts, notably, varna (a Hindu religious caste system), jati (an occupational caste system) and biraderi (often referred to as a clan system). See for instance Caste discrimination and harassment in Great Britain Hilary Metcalf and Heather Rolfe (Dec 2010) which identified evidence suggesting caste discrimination and harassment in the areas of work (bullying, recruitment, promotion, task allocation); the provision of services; and education (pupil on pupil bullying). 
Rather refreshingly, the Government has altered its position and is contemplating widening the ‘Red Tape’ that is imposed on business. Section 9(5) of the Equality Act 2010 Act has changed from 'the Minister may...' to 'the Minister must...' add caste to the menu of protected characteristics, albeit as a sub-species of race: s. 97 ERRA 2013. This means that protection against caste discrimination ‘must’ be added at some point in the future. 

The Government Equalities Office has published a programme and timetable for the introduction of caste legislation. According to the timetable, a full public consultation will take place from early to mid-2014, with a view to the draft legislation being published in Autumn 2014, and a final draft being introduced into Parliament during Summer 2015.
Equal Pay Audits

One area which has seen positive movement is in respect of equal pay. Section 78 of the EqA 2010 gives Ministers a power to introduce mandatory gender pay audits for companies with over 250 employees by means of a statutory instrument. Section 98 ERRA 2013 amended it by introducing a new section 139A. Section 139A will give tribunals the power to conduct an equal pay audit, in the event that the tribunal finds that the employer has discriminated on grounds of pay.  
This topic has been the subject of two government consultations (the last one happened in May – July 2013). The government has launched a further consultation on equal pay audits, this time concerning the scope of the regulations which are to be introduced. The consultation contains questions as to the scope of the Regulations; the content of such audits; assessing whether an audit meets the correct standards of thoroughness; and whether a tribunal order has been complied with; whether the audit should be published or disclosed to another person. 
The government has again sought to engineer a balance to ensure that unnecessary burdens are not imposed on a company who has fought and lost a hard case. A tribunal will not be able to order an audit in the following circumstances (s. 98(5) ERRA 2013):
· An audit that satisfies prescribed requirements was carried out by the employer in the previous three years.
· The tribunal finds that the employer’s current pay arrangements are transparent so that it is clear, without an audit, whether any action is needed to prevent any breaches of equal pay laws occurring or continuing.
· The tribunal has found no reason to believe that the employer’s breach of equal pay law is a systemic problem.
· The disadvantages of an audit would outweigh the benefits of doing one.
For an employer who defaults, they will be liable to a penalty not exceeding £5,000. Exemption periods will be permitted initially for micro and start-up businesses.  
The government has stated that it intends to legislate on equal pay audits in 2014 (Parliamentary timetable permitting). 
(1) & (2) Tackling the glass ceiling: women on boards and company reporting on executive pay 

Two Regulations affecting company reports have been published in 2013. Entertaining the idea of reading a company report might not stimulate fervent interest to many of us, however they are to form part of a patchwork of devices aimed at challenging the glass ceiling and pay inequality. They are: 

(1) The Companies Act  2006 (Strategic Report and Directors' Report) Regulations 2013  (SI 2013/1970); and

(2) The Large and Medium-sized Companies and Groups (Accounts and Reports)(Amendment) Regulations 2013 (SI 2013/1981). 

With effect from 1 October 2013, the Strategic Report and Directors’ Report Regulations insert a new section 414A is inserted in the Companies Act 2006. This requires companies (other than those eligible for the small companies regime for accounts) to prepare a strategic report. The new section 414B prescribes the content of that report, including a requirement to provide information regarding the employment of people of each sex within the company. Section 414D requires that the report shall be approved by the directors and signed by one of them. 

Section 414C specifies what must be included in a strategic report. As well as specifying the usual suspects such as a fair review of the company’s business; a description of the principal risks and uncertainties facing the company; a balanced and comprehensive analysis of the development and performance of the company’s business during the financial year; analysis of performance using financial key performance indicators; quoted companies are subject to more exacting reporting requirements. Tucked within the mass of detail of matters to be included is an ‘equalities gem’. Section 414C(8) provides:  

(8) In the case of a quoted company the strategic report must include— 

(a)a description of the company’s strategy, 

(b)a description of the company’s business model, 

(c)a breakdown showing at the end of the financial year— 

(i)the number of persons of each sex who were directors of the company; 

(ii)the number of persons of each sex who were senior managers of the company (other than persons falling within sub-paragraph (i)); and 

(iii)the number of persons of each sex who were employees of the company. 

(9) In subsection (8), “senior manager” means a person who— 

(a)has responsibility for planning, directing or controlling the activities of the company, or a strategically significant part of the company, and 

(b)is an employee of the company. 

Also worthy of mention is the Large and Medium-sized Companies and Groups (Accounts and Reports) (Amendment) Regulations 2013 (SI 2013/1981). The Regulations do not apply to a company in respect of a financial year ending before 30 September 2013. They require the production of a directors’ remuneration report for a relevant financial year for each person who has served as a director of the company at any time during that year. The information must be provided in a prescribed tabular form including details in respect of each director in respect of specific headings: Sched 8 Part 3 such as

· the total amount of salary and fees;

· all taxable benefits;

· money or other assets received or receivable for the relevant financial year as a result of the achievement of performance measures and targets relating to a period ending in that financial year 

· money or other assets received or receivable for periods of more than one financial year where final vesting

· pension related benefits including (payments (whether in cash or otherwise) in lieu of retirement benefits; all benefits in year from participating in pension schemes) and the total amount of the sums set out in the previous columns.

Again, this will lead to greater transparency (and hopefully greater pay equity) given that the information has to be included in a report. 

(3) Tackling the glass ceiling: composition of (men and) women on boards. 
According to EU figures only 13.7% of board members at leading European companies are women (up from 11.8% in 2010). Women are barely visible among top business leaders – more than 96 out of the top 100 company presidents are men. It will take around 40 years to achieve 40% female representation if the slow rate of progress made over the last ten years is to continue without legislative action
. 

And the differences between Member States are enormous – in Malta, 3% of board members are women, while Finland has 27% women on the boards of the largest companies listed on the stock exchange. France however sets a radical example (described by the Commission as “the motor of change”). In France, the proportion of women on the boards of French companies (on the CAC 40 index) increased by 10 percentage points to 22.3% in January 2012 (up from 12.3% in October 2010). France's quota is 40% by 2017 with an intermediate target of 20% by 2014.

In 2012 EU Justice Commissioner Viviane Reding proposed the introduction of mandatory 40% representation of women on the boards of all publicly-traded EU companies. This was met with fierce protest (from UK amongst others). 

On 14 November 2012, the Commission adopted a revised proposed directive which instead calls for a a ‘40% objective’ target level of women occupying non-executive board member positions in listed companies in Europe by 2020, or 2018 for listed public undertakings. The EU's right to act on issues of gender equality in employment and occupation follows from Article 157(3) TFEU. This provision is the specific legal basis for any binding measures aiming at ensuring the application of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation, including positive action providing for specific advantages in favour of the under-represented sex. 

Member states will be asked to lay down ‘appropriate and dissuasive sanctions’ for companies that do not make board appointments in line with the proposed directive.

Several EU member states including Belgium, France, Italy, the Netherlands and Spain have already introduced rules on gender quotas for company boards, while other counties have insisted on gender balance on the boards of state-owned companies. Norway, which is not an EU member, already has a 40% quota. In the UK, a 2011 review into gender diversity on company boards led by former trade minister Lord Davies recommended that the FTSE 100 leading companies should aim to have at least 25% female representation by 2015.

Companies in which the underrepresented sex makes up less than 40% of the board will be required to favour the underrepresented sex when making appointments where all other qualifications are equal. Public undertakings’ over which public authorities exercise a dominant influence, will be required to meet the same target by 2018. 
The Commission's proposal will make sure that in the selection procedure for non-executive board members priority is given to female candidates – provided they are under-represented and equally qualified as their male counterparts (positive action). The proposed directive makes it clear that ‘qualification and merit’ will remain the key criteria for a job on a company board. Preference will instead be given to the equally qualified candidate of the underrepresented sex unless an ‘objective assessment taking into account all criteria specific to the individual candidates’ tilts the balance in favour of the candidate of the other sex. Member states will be free to introduce stricter criteria, such as mandatory quotas, if they choose to do so.
The measures will only affect companies listed on stock exchanges in the EU's Member States. It will not apply to small and medium-sized enterprises (companies with less than 250 employees and an annual worldwide turnover not exceeding 50 million EUR) and non-listed companies. This means an estimated 5,000 companies in the whole of the EU will be affected. 

Main elements of the draft law are:

· If a publicly listed company in Europe does not have 40 per cent of women on its supervisory board, the new law will require them to introduce a new selection procedure for board members which gives priority to the qualified female candidates. 
· The law places the emphasis firmly on qualification. Nobody will get a job on the board just because they are a woman. But no woman will be denied a job because of their gender either.

· The law only applies to the supervisory boards or non-executive directors of publicly listed companies, due to their economic importance and high visibility. Small and medium enterprises are excluded.
· Individual EU Member States will have to lay down appropriate and dissuasive sanctions for companies in breach of the Directive. 

· The law is a temporary measure. It will automatically expire in 2028.

· The law also includes, as a complementary measure, a "flexi quota": an obligation for companies listed on the stock exchange to set themselves individual, self-regulatory targets regarding the representation of both sexes among executive directors to be met by 2020 (or 2018 in case of public undertakings). Companies will have to report annually on the progress made.

This looks as though it will be implemented in some form. In July 2013 the European Parliament’s Employment and Social Affairs Committee (EMPL) voted by an overwhelming majority (37 in favour, 5 against, 4 abstentions) to support the Commission’s proposal.

Progress and next steps: In order to become law, the Commission's proposal will now pass to the European Parliament and Council of the European Union (representing Member States' national governments) for consideration under the normal legislative procedure (also known as 'co-decision procedure' between the two institutions who decide on an equal footing, with the Council voting by qualified majority and the European Parliament voting by simple majority).

Do the proposals go far enough? Why does the proposal only apply to non-executive board members? The Commission explains that ‘the proposal's objective of 40% only applies to non-executive directors who – while being important actors in particular in relation to corporate governance – are not involved in the day-to-day running of a company. This is so as not to interfere with the freedom to conduct a business and property rights – two fundamental rights guaranteed by the EU's Charter of Fundamental Rights.’ The danger is that this places the ‘freedom to conduct a business’ higher up on the hierarchy than the principle of eradicating discrimination. Whilst the pragmatic difficulties of ensuring that the directive becomes a reality is readily understood, the justification is a little frail. 
Practitioners know that positive action (where candidates are equal in terms of qualification) is very easy to navigate around. It will be relatively easy for a company to scour someone’s CV or experience to highlight that they needed that particular skill. The problem is that high level appointments are necessarily based upon judgment – not the application of mechanical, objective, criteria. Nevertheless, it is a step in the right direction. 

(4) Tackling the glass ceiling: diversity on financial institution boards. 
The Capital Requirements Directive (implementation date 1 January 2014 for many of the provisions) is an excessively complex and voluminous document, spanning hundreds of pages of technical detail - which is probably a good tonic for those trying to nod off. However it too plays a role in re-calibrating the gender imbalance. 

In significant banks, building societies and investment firms a nomination committee must be established and have a policy promoting diversity on the management body. It must also decide on a target for the representation of the underrepresented gender on the management body and how to meet it. A firm that has a nomination committee must ensure that the nomination committee: 

· engages a broad set of qualities and competences when recruiting members to the management body and puts in place a policy promoting diversity on the management body;

· identifies and recommends for approval, by the management body or by general meeting, candidates to fill management body vacancies, having evaluated the balance of knowledge, skills, diversity and experience of the management body;

·  decides on a target for the representation of the underrepresented gender in the management body and prepares a policy on how to increase the underrepresented gender in the management body to meet that target;

· in performing its duties, and to the extent possible, on an on-going basis, takes account of the need to ensure that the management body’s decision making is not dominated by any one individual or small group of individuals in a manner that is detrimental to the interest of the firm as a whole.

· Firms that are significant must establish a nomination committee of non-executive directors. The nomination committee will have various duties regarding the composition and functioning of the management body individually and collectively, including selection planning and the qualities, competences and other factors to be taken into account when identifying and recommending candidates; and deciding on a target for the representation of the underrepresented gender on the management

body and how to meet it.(cf Articles 74–76, 88 and 91–96 CRD)
Footnote: Public Sector Equality Duty (‘PSED’)

By way of a footnote, in September 2013 the government commissioned independent review published its report on the Public Sector Equality Duty (under s. 149 Equality Act 2010).  Depending on election outcomes, these duties could be reviewed, modified or even repealed altogether: 
The review has not attempted to reach a conclusion as to whether public bodies should be subject to the PSED.  Rather, as per the terms of reference, it has concentrated on whether the implementation of the Duty has been effective based on the intentions set out above. It is clear, however, that there are divided views on the Duty – whether it should be removed, reduced, strengthened, or even expanded to cover other characteristics and sectors. This debate is for another time, but we hope this report will be useful in identifying the key issues to consider.

It is too early to make a final judgment about the impact of the PSED. Government should consider conducting a formal evaluation of the Duty in three years’ time. This would enable the PSED to embed more thoroughly and should consider whether the Duty is an effective means of achieving the goal of sensitising public bodies to equality issues and what alternatives there might be... 

Presumably the review was intended to represent a balanced and reflective review of the duties. However, the Chairman appears rather to have overstepped the mark by some considerable degree. In respect of the value of having specific PSED the chairman appears to have hogged the ink in recommending:

Public bodies must be proportionate in publishing information. Although consensus was not reached in the Steering Group on the effectiveness of the specific duties, the Chair’s view is that these do not serve their intended purpose and that the Government should consider their removal or modification.
STUART BRITTENDEN
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� For an excellent overview see Employment Lawyers Association Response to House of Commons Select Committee call for evidence (4.10.12): �HYPERLINK "http://www.elaweb.org.uk/medialibrary.axd?id=1441464008"�http://www.elaweb.org.uk/medialibrary.axd?id=1441464008�. 
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