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Löfstedt and Beyond

Introduction

It is becoming increasingly clear that the current Government is determined to undermine levels of health and safety provision in this country.  References in the press, quotes from Ministers, and the Government’s response to the Löfstedt report
 confirm that there is a concerted campaign against health and safety provision in the UK. 

The Government’s “Red Tape Challenge” and the review by Lord Young
 aroused suspicions of a campaign to weaken health and safety protection for workers in this country.  These concerns were based upon comments from Government Ministers referring to health and safety legislation being a “burden” on business, with alleged over-regulation creating unnecessary bureaucracy.  Sectors of the press have fuelled fears of an anti-health and safety campaign by publishing stories and articles decrying the so-called “compensation culture”.
In his IER paper “Beyond Löfstedt”
 Hugh Robertson of the TUC questions the need for any review of health and safety.  His figures show:-

· Personal injury claims by workers had fallen by 64% in the preceding ten years.

· Only one in ten workers entitled to claim compensation does so.  

Any review of health and safety should be concerned with strengthening provisions and improving occupational health in particular, as the figures for 2011 showed that:-

· 171 workers were killed at work that year.

· 8,000 workers died from cancer.

· 4,000 workers died from Chronic Obstructive Pulmonary Disease (“COPD”).

· 70% of work related sickness absence was due to either musculo-skeletal disorders (“MSD”) or stress.

There is clearly a need to strengthen health and safety provision in this country to improve upon these, and other, figures.  All indications in the months leading up to the publication of the Löfstedt report were that the Government was intent on reducing health and safety provision and protection.  Again, Hugh Robertson pointed out that the facts undermined this approach
:-
· There are 46% fewer regulations now than there were 35 years ago.

· There is a 57% reduction in the number of forms used.

· The average business spends 20 hours and just over £350.00 a year on risk assessment.

1. The Löfstedt Report
a)
Remit

In March 2011 Chris Grayling, then Minister for Employment, announced an independent review of health and safety regulations to “identify opportunities to simplify health and safety laws”.  The terms of reference for the review were to “Consider the opportunities for reducing the burden of health and safety legislation on UK businesses while maintaining the progress made in improving health and safety outcomes.  In particular the scope for combining, simplifying or reducing the – approximately 200 – statutory instruments owned by the HSE and the local authorities and the associated Approved Codes of Practice which provide advice, with a special legal status on compliance with health and safety law.”

The reference to health and safety legislation being a “burden” on businesses echoes the Major Government’s attempts to attack health and safety legislation under the guise of its campaign against red tape, in the mid 1990s.  These attacks were largely unsuccessful.

Trade unions in particular are suspicious of the aim of amalgamating, simplifying or reducing regulations relating to health and safety.  There was great concern that this would dilute health and safety protection for working people.

Nevertheless the five advisory panel members working with Professor Löfstedt included a Labour MP and a representative from the TUC.

b)
Overall Assessment
In his report, Löfstedt concluded that “In general, there is no case for radically altering current health and safety legislation”.  He went on to say that “There is a view across the board that the existing regulatory requirements are broadly right and that regulation has a role to play in preventing injury and ill health in the workplace.”
Despite this, the Government seized upon Professor Löfstedt’s suggestion that:-

“…there are a number of factors that drive businesses to go beyond what the regulations require and beyond what is proportionate and I have made recommendations to tackle those which relate to regulations.”

c)
Recommendations


The Löfstedt report made a number of key recommendations:-

· Exempting self-employed people from health and safety law where their work activities pose no potential risk of harm to others.

· The HSE should review all Approved Codes of Practice (“ACoPS”).
· That the HSE undertake a programme of sector-specific consolidations to be completed by 2015.

That the HSE be given the authority to direct all local authority health and safety inspection and enforcement activity in order to ensure consistency and that the most risky workplaces be targeted.

· That the original intention of the Pre-Action Protocol Standard Disclosure List is changed and restated.
· That regulatory provisions imposing strict liability should be reviewed by June 2013 and either qualified with “reasonably practicable” where strict liability is not absolutely necessary, or amended to prevent civil liability from attaching to a breach of those provisions.

In addition, the following regulations should be revoked altogether:-
· Notification of Tower Cranes Regulations 2010.

· Notification of Conventional Tower Cranes (Amendments) Regulations 2010.
The report claimed that the Impact Assessment was not able to identify any quantifiable benefits to health and safety outcomes.

· Celluloid and Cinematograph Film Act 1922 (Exemptions) Regulations 1980.

· Celluloid and Cinematograph File Act 1922 (Repeals and Notifications) Regulations 1974.

The report claimed that these are no longer needed to control health and safety risks.

· Construction (Head Protection) Regulations 1989
The report claimed that identical responsibilities are set out in the Personal Protective Equipment Act Work Regulations 1992. 

Also, the following recommendations be amended, clarified or reviewed:-

· Health and Safety (First Aid) Regulations 1991.

An amendment was recommended to remove the requirements for the HSE to approve training qualifications of appointed first aid personnel.

· Construction (Design and Management) Regulations 2007 and the associated ACoP should be evaluated to ensure “a clear expression of duties, reduction of bureaucracy and appropriate guidance for small projects”.
· Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (“RIDDOR”) and its associated guidance should be amended to provide clarity for businesses on how to comply with its requirements.

· Electricity at Work Regulations 1989 should be clarified to stop “over compliance and ensure that these messages reach all appropriate stakeholder groups”.

· Work at Height Regulations 2005 and associated guidance should be reviewed “…to ensure that they do not lead to people going beyond what is either proportionate or beyond what the legislation was originally intended to cover.”
As well as sector specific consolidation, recommendations were made that the HSE should:-

· Commission research to decide if a core set of health and safety regulations could be consolidated in such a way to provide clarity and savings for businesses.

· Redesign the information on its website to distinguish between regulations imposed specifically for businesses and those that are defined as “administrative requirements” or revoke/amend earlier regulations.

· Should continue to help businesses understand what is “reasonably practicable” for specific activities where the evidence demonstrates that they need further advice to comply with the law in a proportionate way.

The report also considered health and safety legislation based upon Directives from the European Union.  It recommended that the Government work more closely with the Commission and others to ensure that new and existing health and safety legislation was “risk based and evidence based”, recommending that:-

· All proposed directives and regulations with a perceived cost to society should go through an automatic regulatory impact assessment.

· Those responsible for developing the impact assessment should be different from those drafting the Directives.

· An Impact Assessment Board or independent powerful regulatory oversight body be established, and properly resourced.

2. UK Government’s Response

The Government’s response to the Löfstedt report by the Department of Work and Pensions appeared to take on board the report’s findings.  This, despite the fact that the report did not fully support the Government’s preferred view that health and safety was a burden on business and that over-regulation was creating unnecessary red tape.  In its conclusion the report stated that:-

“Professor Löfstedt’s report was a significant step in our continuing effort to keep our workplaces safe, free businesses from red tape and reclaim the reputation of health and safety that has been so damaged by the excesses of the compensation culture.”

It went on to say that “our efforts will not stop with the actions outlined in the Professor’s report.  We will continue, through the red tape challenge and other mechanisms, to look for opportunities to further simplify the health and safety system and improve the experience of employers and employees across the UK”.  In other words, the Government wanted to go further.
Addressing the Institution of Occupation, Safety and Health (“IOSH”) Conference Professor Löfstedt denied that he had ever described safety as a burden and maintained that his review showed that it was not the case that health and safety held back businesses.  While accepting that his mandate was “clearly a deregulatory one” Löfstedt said that there was no need for a major overhaul of the system.
Löfstedt went on to describe Prime Minister Cameron’s January 2012 description of health and safety as a “monster” and his overall approach to 
the subject as “not helpful”.  Löfstedt denied that he had suggested cutting the number of regulations by 50%, saying that this was a Government decision.  He also criticised sections of the media for their unhelpful reporting and called upon them to report on the benefits of a positive approach to health and safety.

3.
Beyond Löfstedt
The Löfstedt report did not conclude that health and safety was a burden on business or that over-regulation was stifling profitability and production by means of red tape.  This has not deterred the Government from pressing on with a number of initiatives which are likely to seriously weaken and undermine health and safety protection for working people in this country.

a)
Legislation
The Government’s stated aim is to reduce health and safety regulation by about 50%.
Following the Young review
 the RIDDOR Regulations were weakened.  Employers were previously under a duty to report all accidents were the victim was absent from work for three days or more.  Since 6th April 2012, this has been extended to over seven days’ incapacitation (not counting the day on which the accident happened).

The TUC had been pressing for an extension to RIDDOR to ensure that under reporting of accidents was eliminated.  This new requirement will inevitably mean that a large number of accidents and injuries will not be reported.

· In April 2013 the Tower Cranes Regulations and the Head Protection Regulations were revoked.

· Reviews of other health and safety provisions (see above) are ongoing.

· Self-employed people whose work poses no risk to the health and safety of others will be removed from the ambit of the Health and 
Safety at Work Act 1974 (“HSW”), according to the Deregulation Bill announced in the Queen’s speech in May 2013.
· Despite opposition from the House of Lords, the Government has changed the law to make it more difficult for workers to claim compensation following an accident at work.  Amendments to the Enterprise and Regulatory Reform Bill will attack the principle of strict liability in health and safety legislation, thereby requiring workers to prove that their employer knew or ought to have known of the safety hazard if the are to establish liability.  (See 4c below).
· The previous Labour Government made a commitment to establish an Employer Liability Insurance Bureau (“ELIB”) so that the victims of asbestos diseases who could not trace a past employer and/or their insurers, would still receive compensation.  In June 2012 the Government announced that they would establish an inferior scheme which would only cover the victims of mesothelioma.  Even then the mesothelioma victims who cannot trace an insurer will get a flat rate payout of about 70% of average compensation.  This means that the age, earnings and commitments of the victim will be ignored.
· In the 2013 budget, the Government announced a further round of the Red Tape Challenge, which has been used to attack safety legislation.
· On the eve of Workers’ Memorial Day, 28th April 2013, the Government announced a review of the Health and Safety Executive saying that “The first stage of the review will identify and examine key functions of the HSE.  The review will assess how the functions contribute to the core business of HSE and DWP and whether those functions are still 
needed.  If the conclusion is that the functions are still required the review will then examine whether the HSE as currently constitutes the best way to perform those functions or if another delivery method might be more appropriate”.
· The Government is currently consulting on whether to remove all health and safety responsibilities from employment agencies regarding workers supplied to employers.

But, it could be argued that S.1(2) Health and Safety at Work Act 1974 prevents the weakening or removal of health and safety regulations unless they are replaced with equal, or better, provisions.  Also, any attempt to undermine EC based legislation could potentially breach Britain’s Treaty obligations if the changes fall short of the requirements of the relevant Directive.

4.
The Current Landscape


The health and safety of workers depends upon a number of factors:-
a)
Legislation
Prior to 1992, most of the health and safety legislation protecting workers was based upon Regulations made in accordance with the Health and Safety at Work Act 1974.  Some of these Regulations contained strict liability provisions (eg Section 14 Factories Act 1961).  Many provisions were subject to reasonable practicability (eg Section 29 Factories Act 1961).

The arrival in 1992 of the so called six pack health and safety legislation based upon EU Directives changed the landscape.  Each Directive in its own way introduced principles of strict liability although the Government at the time included phrases relating to reasonable practicability when transposing the Directives into domestic law.

Despite these apparently positive developments, it would be a myth to suggest that employers are constrained by a legislative straightjacket.  It has been, and remains the case, that compliance with health and safety legislation is seen by many employers as voluntary.  In December 2008 the HSE revealed that only 33% of construction industry leaders were even aware of the main guidance documents from the HSE on health and safety leadership.  The House of Commons Work and Pensions Select Committee stressed in 2008; “Given that the UK is operating a voluntary approach since the introduction of Health and Safety at Work Act 1974, we are not convinced that the introduction of new guidance for Directors on health and safety is sufficient to ensure a broad level of prioritisation of health and safety issues”.
This Government’s current approach to health and safety legislation can only send a signal to employers that there will be less regulation to comply with and less need to take the issue of health and safety seriously.

b)
Enforcement

The Health and Safety Executive (“HSE”) and its inspectorate form a vital part of the health and safety landscape in the UK.  Trade unions in particular have been concerned for a long time that the HSE and its inspectorate are not properly resourced to carry out sufficient proactive inspections of workplaces to ensure that employers routinely comply with good health and safety practice.  These concerns have increased with the announcement by the DWP in 2010 that, as part of the Government’s spending cuts, funding for the HSE will fall by 35% over the following four years.

In March 2011 the Government announced that the HSE had reduced proactive inspections by around a third to about 22,000 per year.  Similarly local authorities have cut their inspections by at least 65,000
.
Following on from the Löfstedt report the DWP proposes that authorities should avoid inspections in so called low risk areas.  These are areas identified in the Löfstedt report as being low risk in terms of health and safety.  The DWP also proposes that inspections should be avoided in areas where a proactive intervention would be unlikely to be effective eg agriculture, quarries and health and social care.  Basically they are proposing that these industries and so called low risk areas will be abandoned.
To put this into context, there has already been a significant fall in activity by the HSE in the previous decade.  

The IER briefing
 identified:-

· 69% fall in inspections at business premises by the HSE Field Operations Division.

· 63% decline in investigations of RIDDOR reported incidents.

· 48% reduction in prosecutions.

· 29% fall in the number of Enforcement Notices issued.

This sends a clear message to employers, workers and trade unions.  This drastic reduction in inspections, investigations and prosecutions will no doubt be interpreted as a signal by employers.  With little prospect of proactive investigations of workplaces, most employers will do the bare minimum, if that, to comply with legislative requirements safe in the knowledge that they are unlikely to be facing a surprise inspection at any time in the near future.

· The HSE has closed its Infoline service which workers could use to report safety concerns.

· The HSE’s Hidden Killer Campaign which warned workers of asbestos dangers has been scrapped.

· Unannounced inspections in many industries have ceased.

· Unannounced inspections have continued in construction but are now focused on micro sites (below 15 workers), refurbishment projects, or where asbestos is known to be present.

c)
Litigation

Claims for compensation for personal injury and industrial disease, usually supported by trade unions, are another means by which employers are forced to confront their failures in complying with health and safety legislation as well as good practice.  Employers who face a successful claim for compensation will often change their practices and procedures, sometimes under commercial pressure, due to the costs, inconvenience and occasionally the publicity of a successful personal injury claim against them.

In his report, Professor Löfstedt made the controversial claim that the phrase “so far is as reasonably practicable” (“SFAIRP”) is “…the key principle at the heart of Great Britain’s health and safety legislation”.  This ignores the fact that strict liability appears in UK health and safety legislation both before and after 1992.
When the report was published Löfstedt was criticised for these comments.  It was largely thought that his attempts to introduce reasonable practicability to existing legislation, particularly that emanating from Europe, would be unworkable.  After all, none of the EU directives upon which the six pack, for example, were based contain any reference to reasonable practicability.

The weakening of legislation by introducing this phrase would actually contradict the basic principle of the report.  One stated aim of the report was to simplify legislation in such a way as to ensure that employers were fully aware of their responsibilities.  The introduction and extension of reasonable practicability would introduce a level of uncertainty where previously none existed.  As the phrase SFAIRP is essentially an invitation to the courts to determine the extent of health and safety legislation, employers would not 
be sure whether they were complying with the legislation correctly until the courts had made a number of decisions on the issue.
Strict liability imposes a clear and unambiguous duty.  This enables employers to be entirely certain about the standards they were required to meet.  
The Government has dealt with reasonable practicability in a different way.  In the Enterprise and Regulatory Reform Bill, the Government inserted a new clause at Section 61 which would essentially prevent a worker from enforcing a breach of health and safety legislation in support of a claim for compensation.

At present, claims for personal injury can be based upon either the employer’s negligence or its failure to comply with a statutory duty.  If the Government gets its way, the worker would not only have to prove that the employer has broken health and safety legislation before being able to recover compensation, they will have to go a step further and prove that the employer was negligent ie, knew or ought to have known, that its’ acts or omissions were likely to cause injury.

The concept of strict liability dates back to at least 1898 and the case of Groves –v- Lord Wimborne.  In that case the Court of Appeal imposed strict liability on an employer.

Thompsons have pointed out 
 that Tory Governments sought to attack instances of strict liability in the Factories Act 1937 and subsequent legislation including the Health and Safety at Work Act 1974.  
In addition to the requirement to prove negligence in each case it is possible that the Government will be seeking to argue that civil liability will only apply where legislation expressly says that it does so.  At present a worker can rely upon all health and safety legislation in support of a claim for compensation unless that legislation expressly states that civil liability does not apply, eg the Health and Safety at Work Act 1974 and the Management of Health and Safety at Work Regulations 1992.  All other regulations under the six pack, for example, confer civil liability.

The Government appears to be intent on reversing this, in other words workers can only rely upon legislation which expressly states that civil liability applies.

As if this were not enough, the Government has also forced through the so called Jackson reforms.  These include but are not limited to the following:-

· The removal of most legal aid for personal injury claims.

· The imposition of fixed costs in a large proportion of cases, irrespective of the work done and the conduct of the employer.

· The threat to increase the small claims limit for personal injury claims.
· The imposition of an automated system for pursuing all personal injury cases with a value of £25,000.00 or less.

The Jackson reforms amount to a major attack on access to justice, particularly to those who have suffered accidents or injuries at work.

The Jackson provisions were introduced largely at the behest of the UK insurance industry.  By making it harder for workers to claim compensation employers’ liability insurers will save a considerable amount in compensation and costs, and no doubt increase their profits.

5.
Conclusion
The prospects for health and safety under the current Government are looking increasingly bleak.  By reducing health and safety regulation, weakening enforcement and undermining access to justice, the Government has handed an initiative to the employers.  They in turn will see health and safety legislation as being, at best, voluntary.  Without the fear of intervention from the HSE, and with the current attacks on facility time for union Safety Representatives, as well as the expectation that many workers will not now be pursuing personal injury claims due to difficulties in accessing justice, the Government has told us all we need to know about their priorities in this area.
Our best hope for countering these negative developments and protecting the rights of workers rest with the trade unions, their elected Safety Representatives and sympathetic Health and Safety Experts.

Perhaps a lesson to be learned from these developments is the fact that a future Labour Government needs to:

· Enact health and safety legislation that is effective, unambiguous and imposes strict liabilities on employers.

· Empower the HSE to enforce legislation by means of information, education, inspections and, where appropriate, prosecutions.

· Extend and supports the role of union Health and Safety Representatives in all workplaces.

· Repeal the Jackson provisions and return the legal system relating to personal injuries and occupational disease claims to the pre-April 2013 model.
Just in case there is any suggestion that these provisions are unnecessary, UCATT in its latest briefing quotes the following figures
:-
· In 2011/2012 a total of 173 workers were killed at work.  During the same period there were 22,433 major injuries at work including amputations, fractures and burns.

· In 2011/2012 there were 49 deaths in construction alone.  Construction is the most dangerous industry in the UK.

· In 2011/2012 there was a large increase in self-employed construction deaths.  Of the 49 construction workers killed at work, 22 (45%) were officially self-employed.  This was a substantial increase on the previous year when 36% of construction deaths were self-employed workers.

· Following a freedom of information request by UCATT, it was discovered that between 2004/2005 – 2008/2009, out of 332 fatal accidents in construction there have been just 154 prosecutions (46%).  This was despite evidence showing that management failure contributed to at least 70% of construction fatalities.

· Between 4,000 to 10,000 people in the UK die every year from asbestos related diseases.  At least 2,500 a year die from the incurable asbestos related cancer, mesothelioma.

· In 2010/2011 it was estimated that workplace injury and ill health (excluding cancer) cost the economy £13.4 billion per annum.
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