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The Löfstedt Report 
Updated 
The government is set on undermining current levels of health and safety provision.  References in the press and the Government’s response to the Löfstedt report
 suggest that there is a concerted campaign against health and safety provision. In addition the Government’s “Red Tape Challenge” and the review by Lord Young
 have all aroused suspicion that currently levels of health and safety provision are under attack.
The Löfstedt report (“the Report”) does not contain the wide ranging attack on health and safety provision that many in the trade union movement had feared.  However the questions framed by the Government’s call for evidence following the report suggest that attempts to reduce the scope and effect of current health and safety legislation and introduce a form of voluntary compliance, are still very much on their agenda. 

1.
The Löfstedt Report 


a)
Remit 
An independent review of health and safety regulations “to identify opportunities to simplify health and safety laws” was announced by Chris Grayling, Minister for Employment in March 2011. The terms of reference for the review were to “consider the opportunities for reducing the burden of health and safety legislation on UK businesses while maintaining the progress made in improving health and safety outcomes. In particular the scope for combining, simplifying or reducing the – approximately 200 – statutory instrument owned by HSE and the local authorities and the associated Approved Codes of Practice which provide advice, with special legal status on compliance with health and safety law”.
   

The reference to health and safety legislation being a “burden” on businesses brought back memories of the Major Government’s attempts to attack health and safety legislation under the guise of its campaign against red tape, in the mid 1990s.  Those attacks were largely unsuccessful.

Unions are suspicious of the aim of amalgamating, simplifying or reducing statutory instruments, i.e. regulations, relating to health and safety. Any attempt to act in this manner would dilute health and safety provisions. 

Nevertheless of the five advisory panel members working with Professor Löfstedt, one was a Labour MP and another from the TUC. 
b)
Overall Assessment 
The Report accepts that no significant changes are needed to health and safety regulation.  It appears to accept that existing regulatory requirements are broadly correct.  The Report also appears to support European regulations. However it does raise concerns about alleged burdens on employers and appears to criticise the evidence base for some regulations. 

Chapter 4 of the Report is positive about safety representatives.  It refers to the Swedish model of roving health and safety representatives, although does not suggest that this system should be extended throughout Britain. The Report recommends that some regulations be appealed or amended. This is a matter of concern as repeals and amendments should be the role of the HSE Board which is a tripartite body. Any changes in regulations should have the support of both sides of industry and not emerge from a review of this nature.  
The Report makes a number of recommendations for reform of existing legislation. The main recommendations include:-

· Exemption from health and safety law for those self employed people whose work activities pose no potential risk of harm to others;  
· An HSE review of all Approved Codes of Practice (ACoPs); 

· A programme of sector-specific regulatory consolidations to be completed by the HSE; 

· A change in legislation to give the HSE the authority to direct all local authority health and safety inspections and enforcement activity, aimed towards the most risky workplaces; 
· Clarifying the original intention of the Pre-Action Protocol standard disclosure list used in claims for compensation; 
· A review of regulations that impose strict liability with a view to adding proposals for “reasonable practicability” where possible or even removing civil liability from those regulations altogether. 

The Report also identifies a number of sets of regulations which have allegedly resulted in unnecessary costs to business while offering little benefit. A number of recommendations have been made to revoke or amend regulations including:-

· The eradication of the Notification of Tower Cranes Regulations 2010 and Notification of Conventional Tower Cranes (Amendment) Regulations 2010 as well as the Construction (Head Protection) Regulations 1989; 

· Amendment of the Health and Safety (First Aid) Regulations 1981 to remove requirement for the HSE to remove training and qualifications for appointed first aiders; 

· An evaluation of the Construction (Design and Management) Regulations 2007 and the associated ACoP;
· Amendment of the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (RIDDOR) and its guidance notes; 

· Clarification of the requirements under the Electricity at Work Regulations 1989;  

· Review of the Work at Height Regulations 2005 and the associated guidance to them. 

The Report also recommends that the HSE takes further action with regard to legislation as follows:-

· Commissioning research to decide if the general Health & Safety Regulations applying to most workplaces could be consolidated. 

· Redesigning the information given on the HSE’s website by distinguishing between regulations imposing specific duties on businesses and those that contain “administrative requirements”;  

· Giving guidance to businesses about what is “reasonably practicable” in respect of specific activities with regard to proportionality;
· Becoming the Primary Authority for multi-site national organisations; 

· Working to ensure that health and safety prosecutions are commenced within 3 years of an incident or accident. 

The Report recommends that the Government works more closely with the European Commission and others on the question of new and existing health and safety legislation emanating from the EU. 

In its formal response to the Report
 the Government appears to be saying that they would reduce the number of health and safety regulations by more than 50%. However the Report itself appears to envisage a reduction of regulations by no more than 35%.  
2.
Construction 

Many of the Report’s recommendations relate to the construction industry:-

· Self employment
The Report proposes that self employed people (who do not have any employees) and whose workplace activities pose no potential risk of harm to others, should be exempted from health and safety legislation.  

Nevertheless the self employed should not be exempt from health and safety legislation.  There is concern that this proposal could be the thin end of the wedge.  

The Report does accept that the scope of this change is limited and that not all self employed people will be exempt from health and safety legislation.  No mention is made of false self employment. There are concerns that this recommendation will exempt individuals from the protection of health and safety legislation in circumstances where they are described as self employed but are in fact employees, or indeed workers within the meaning of employment legislation.
On a general level, the exemption of so called self employed people from aspects of health and safety can only create uncertainty and confusion, particularly if this is allowed to occur on e.g. a large construction site.  It would be very difficult for those responsible for health and safety on a site to ensure that standards are met by all concerned.  There is also concern that unscrupulous employers will attempt to divest themselves of health and safety responsibilities by declaring workers as self employed in circumstances where they clearly are not.  

The Government has of course seized on this. Its report, states that it will ask the HSE to take urgent action to draw up proposals for changes in the law to remove so called health and safety “burdens” from the self employed and supposedly low risk occupations.  However it does accept that the law should still apply to those self employed people whose work poses a risk to themselves and others e.g. the construction industry. 

The Government proposes to remove what it calls “low risk workplaces” from inspection regimes and possibly the scope for legislation altogether.   The Report identifies “low risk work activities”, “low risk businesses”; “low risk sectors”, and “low risk workplaces”. No actual definition of “low risk” is given.  This makes it difficult to identify the sectors that would be affected by these proposals.  Paradoxically, it may make it easier for the Government to withdraw health and safety legislation from areas considered to be low risk.

Some of the examples given by the DWP
 include the manufacturers of textiles, clothing, and footwear as well as light engineering and electrical engineering. In the transport sector, references are made to air, road haulage and docks as well as local authority education, electricity generation and post and courier services.  
A number of these industries are in fact more dangerous than the DWP would appear to suggest.  Again, there are concerns that an approach of this kind could be the thin end of the wedge. 

· Tower Crane Regulations 
The Notification of Tower Crane Regulations were introduced in 2010 to require businesses to notify the HSE when erecting a tower crane on a construction site.  UCATT had strongly campaigned for the notification system following the deaths of workers in tower cranes accidents.  
It goes without saying that if a tower crane fails, the effects can be catastrophic.  As there are no proposals to replace these regulations with anything similar, the notification of them can only be detrimental to health and safety in general.  This is not merely a theoretical argument. The TUC notes
 that a worker was killed at Tilbury docks when a crane toppled over as recently as October 2011.  
· Work at Height Regulations 
The Work at Height Regulations were introduced in 2005.  The Report suggests a review of those regulations apparently to ensure that they do not lead to employers going beyond what is proportionate. The review suggests that the Regulations may go beyond the scope that the legislation was originally intended to cover. 

The recommendation is that associated guidance should be reviewed by April 2013. The Government states that it will ask the HSE to draw up a detailed timetable for work on consolidating or amending the regulations.  

The Work at Height Regulations are a vital protection for workers. The effects of a fall from height can be fatal or catastrophic.  Any reduction in protection for work at height can only be detrimental to overall health and safety. 

· The Construction (Design and Management) Regulations 2007
These are the basic regulations covering construction work on building sites and elsewhere.  The recommendation is to review these regulations to ensure that duties are expressed in a clearer manner, bureaucracy is reduced and that there is appropriate guidance for “small projects”.

This review has already been undertaken by the HSE. It will be watched closely as any reduction in protection for workers on construction sites can only undermine health and safety. 

· RIDDOR 
The TUC has asked for a review of RIDDOR in the past to try to widen its scope.  This review appears to be narrowing their scope. 

Employers were under a duty to report all accidents where the victim was absent from work for 3 days or more. Since 6th April 2012, this has been extended to over 7 days incapacitation (not counting the day on which the accident happened).
There is already concern that underreporting of accidents in general. This change will inevitably result in a significant number of accidents failing to be recorded. 

· Enforcement 
The effects of health and safety legislation are essentially two-fold:-

(i)
Regulations affect the behaviour of employers by providing a series of guidelines or standards which, if followed, would result in good health and safety practice. 

(ii)
Where health and safety has failed, and an accident (or industrial disease) has occurred, the legislation gives workers the right to claim compensation for breach of duty. 

Coupled to these, is the question of enforcement. There has been concern for a long time that the HSE and its inspectors are not sufficiently resourced to carry out enough proactive inspections of workplaces to ensure that employers routinely comply with good health and safety practice.
These concerns have only increased with the announcement of the DWP in 2010 that as part of the Government’s spending cuts, funding for the HSE will fall by 35% over the following 4 years. 

In March 2011, the Government announced that the HSE would reduce proactive inspections by around a third, to about 22,000 per year. Similarly local authorities would cut their inspections by at least 65,000
.  The DWP proposes that the authorities should avoid inspections in low risk areas (see above) but also in areas where, in the Government’s view, proactive intervention would be unlikely to be effective e.g. agriculture, quarries, and health and social care. 

To put this into context, there has already been a significant fall in activity by the HSE in the previous decade including:-
· A 69% fall in the inspection of business premises by the HSE’s Field Operations Division 

· A 63% decline in investigations of RIDDOR reported accidents. 

· A 48% reduction in prosecutions 

· A 29% fall in the number of enforcement notices issued

Compliance with health and safety legislation is vital for workers.  Regular inspections by the HSE will go a long way to ensure that employers comply with their health and safety obligations.  Failure to do this can only encourage employers to cut corners.  The prevailing view that health and safety legislation is somehow a burden on business can only result in reduced health and safety protection, to the detriment of all who work in construction. 

· Reasonable Practicability 
The Report describes the phrase “so far as is reasonably practicable” (“SFAIRP”) as “the key principle at the heart of Great Britain’s health & safety legislation”.  The Report states that this phrase gives employers flexibility to manage risks in a proportionate manner and recognises that hazards cannot be eliminated altogether. 
The Report goes on to say that “an overwhelming view” from those who responded the call for evidence was that SFAIRP should remain at the centre of health and safety legislation. This is perhaps not surprising as the IER briefing
 criticises the evidence upon which the conclusions of the Report are based.  The briefing points out that of the interest groups quoted in the Report, there appears to be only one reference to a three page article putting forward the trade union perspective on regulatory reform. Sarah Veale’s publication for TUC “Better Regulation Yes – Deregulation No”.  
The Report states that the use of SFAIRP creates a level playing field for businesses to complete with those in other countries where the systems are different.  For those who have worked with the European inspired regulations based upon EU directives, this comment is controversial.  One purpose of EU directives is to provide a level playing field with regard to health and safety across the whole of the European Union.  
The extension of SFAIRP will undermine the purpose and effect of health and safety legislation based upon EU directives thereby allowing British employers to cut corners and to potentially gain commercial advantage over their counterparts in the EU.

The report suggest that SFAIRP will ensure that health and safety risks are managed in a “proportionate manner” and “unnecessary burdens are minimised”. However the Report appears to accept that the ambiguity of SFAIRP is a “significant drawback”. It recommends that the HSE should help businesses understand what is reasonably practicable for specific activities by publishing guidance and using its website and contacts in the industry to share practical examples between businesses engaged in similar activities.  
These proposals are a direct attack upon strict liability where it appears in health and safety legislation. It could well be argued that strict liability in legislation gives employers a far clearer picture of what is required of them than a regulation which is qualified by reasonable practicability.  SFAIRP gives Judges discretion to interpret legislation and decide how far it should go. This can create uncertainty in areas of health and safety legislation as opposed  to strict liability which provides a clear and unequivocal statement of an employer’s duty of care. 

3.
Call for Evidence 

The call for evidence following the Report gives a number of clues about the Government’s long term plans for health and safety legislation in this country.  It is not suggested that the questions framed by the Government are all drawn from the Report however.  

The questions are as follows:-

1. Are there any particular health and safety regulations (or ACoPs) that have significantly improved health and safety and should not be changed? 

2. Are there any particular health and safety regulations (or ACoPs) which need to be simplified? 

3. Are there any particular health and safety regulations (or ACoPs) which it would be helpful to merge together and why? 

4. Are there any particular health and safety regulations (or ACoPs) that should be abolished without any negative effect on health and safety of individuals?

5. Are there any particular health and safety regulations (or ACoPs) that have created significant additional burdens on business but have had limited impact on health and safety?

6. To what extent does the concept of “reasonably practicable” help manage the burden of health and safety regulations?

7. Are there any examples where health and safety regulations have led to unreasonable outcomes or to inappropriate litigation and compensation?  

8. Are there any lessons that could be learnt from the way other EU countries have approached the regulation of health and safety in terms of (a) their overall approach and (b) regulating a particular risk or hazards? 
9. Evidence that the requirements of EU directives have or have not be necessarily enhanced (“gold-plated”) when incorporated into UK health and safety regulation. 

10. Does health and safety law suitably place responsibility in an appropriate way on those that create risk? If not, changes will be required? 
Many of those concerned about health and safety in the trade union movement believe that health and safety provision needs to be improved, strengthened and enforced effectively.  There is little need for regulation to be simplified.  The implication of simplification is that regulations will be watered down rather than strengthened. 

Merging regulations is an option.  Provided regulations are merged in such a way as to ensure that they are not weakened at the same time, there should be no major objection. 

Abolition of health and safety regulations or ACoPs is more controversial. It can be argued that Section 1(2) of the Health & Safety at Work Act 1974 prevents Governments from reducing health and safety protection. Section 1(2) provides for legislation to be replaced by a system of regulations and improved codes of practice “designed to maintain or improve the standards of health, safety and welfare established by or under those enactments”.  This implies that any change in legislation under this section can only strengthen health and safety protection and not undermine it. 

Similarly, Britain’s obligations under the Treaty of Rome require the UK Government to convert EU Directives into domestic legislation without  weakening them. The various references to reasonable practicability for example, in the six pack of directives adopted  in 1992 were in fact an attempt to undermine the effects of the legislation. The original Directives upon which the six-pack was based, contained no reference to reasonable practicability at all.  Britain’s EU obligations should prevent health and safety regulations based on Directives from being amended or otherwise undermined. 

The concept of “reasonably practicable” referred to by the Government and indeed the Report, has been used by the Courts over the years as a means of qualifying the duties owed by an employer to its workforce.  The phrase “reasonably practicable” is usually regarded by lawyers as a means of reducing an otherwise absolute duty on the part of an employer.  Judges have used that phrase as a means of determining how far employers need to go to comply with their statutory duties. This Government has seized upon a section in the Report which deals with the question of strict liability.  The clear implication is that strict liability is undesirable for employers and that their duties to their workforce should be qualified to allow them a degree of latitude and, possibly even legal loopholes, when it comes to determining the scope of their obligations in relation to health and safety.  
These questions also appear to suggest that some of the myths that surround health and safety legislation are being taken seriously by the Government. The view that health and safety legislation somehow produces undesirable outcomes has been widely floated in certain sections of the press despite the lack of significant hard evidence to support such a theory. 

The Report’s reference to other EU countries is interesting.  It does not contain a wide ranging review of health and safety across the EU and elsewhere.  Some Unions would like to see the UK adopt the Swedish model of roving safety representatives, empowered to visit small businesses ensuring that health and safety regulations and knowledge are up to date and that the law is being obeyed.

The UK ran a similar scheme called the Worker Safety Advisor Scheme, funded by the HSE, with certain employers and trade unions.  Trade union representatives provided an advisory service.  This was piloted in the construction industry and worked well as far as UCATT were concerned. Many companies gained knowledge of safety requirements that they did not know existed. The subsequent report into the pilot showed that 75% of employers had said that they made changes as a result and almost 70% of workers noticed an increase in the awareness of health and safety. 

Despite its obvious success, this Scheme was withdrawn at the end of the project.  There appear to be no plans to resurrect it, much less extend it beyond the construction industry. 

References to gold-plating are at best misleading.  The phrase refers to the Government’s legislation, usually based on EU directives, which goes well beyond the scope of the original directive.

EU directives were designed to provide a uniform set of standards across the member states. There is nothing to stop a Government enacting legislation which goes beyond the scope of the directive. It says much for the Government’s response to the Report that it clearly sees “gold-plating” as undesirable.  In fact it can be said that certain aspects of the EU legislation have been watered down by the UK Government. 

4.
Conclusion 
The Report itself is generally supportive of this country’s system of health and safety legislation.  Comments made by Professor Löfstedt himself suggest that he does not subscribe to some of the more extreme views held by the current Government. 

Nevertheless the Government’s main intention appears to be to deregulate health and safety at work.  They appear intent on reducing the effect of health and safety legislation on the basis that it is a burden on business.  The strategy seems to be to reduce the number and scope of the legal provisions affecting employers, thereby advocating an essentially voluntary approach to health and safety. 

The voluntary approach so far has failed.  In December 2008 the HSE revealed that only 33% of construction industry leaders were even aware of the main guidance document from the HSE on health and safety leadership.  The House of Commons Work & Pensions Select Committee in 2008 stressed:-

“Given that the UK is operating a voluntary approach since the introduction of Health and Safety at Work Act 1974, we are not convinced that the introduction of new guidance for directors on health and safety is sufficient to ensure broad level of prioritisation of health and safety issues”. 

Recommendations to exempt the self employed from health and safety law and to reduce legislation designed to protect workers can only result in more fatalities, a larger number of accidents, and an increase in industrial disease, with the attendant additional pressures on this country’s health services and benefits system. 
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