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The Department for Business, Innovation and Skills has published the long expected TUPE consultation. The closing date for responses is 11 April. Below we summarise the proposed changes and the questions posed.
Coverage:

· Repealing the inclusion of “Service Provision Changes” which are not otherwise covered by TUPE;
Questions:

(1) Should other changes be made in relation to Service Provision Changes to align TUPE with the Acquired Rights Directive?

(2)
How long a lead-in period should there be for the repeal of Service Provision Changes: less than 1 year, 1-2 years, 3-5 years or more?

Employee Liability Information:

· Repeal the requirement for transferors to provide Employee Liability Information;

· Amend Regulation 13 to make clear that the transferor should disclose information to the transferee where necessary for both to perform their information and consultation duties;

Changing terms and conditions:

· Amend the restrictions on changes to terms and  conditions: although variations by reason of the transfer would still be void, that would not prevent an agreed variation where either: (i) there could have been such an agreed variation had there not been a transfer; or (ii)  the reason for the variation is an “economic, technical or organisational reason entailing changes in the workforce”;
Question:
(1)
Should the exception for “ETO’s” be retained?

Collective agreements:

· Limit the future application of terms and conditions derived from collective agreements to one year from the date of the transfer;
Questions:

(1) Should any change after the one year period which is by reason of the transfer be required to be no less favourable overall than the pre-transfer terms and conditions?

(2)
Would a so-called “static” approach-ie that only those collective agreements in force at the date of transfer bind the transferee-provide useful additional flexibility?

(3)
Should there be any other changes concerning the future applicability of terms and conditions derived from collective agreements?

Protection against dismissal:
· Remove from protection dismissals which are not “by reason of the transfer”, but which are for a reason “connected” with the transfer that is not an ETO reason;
Question:
(1) Should the restrictions on dismissals and changes to terms and conditions be aligned with each other?

Substantial Change in working conditions to the employees’ detriment:
· Restrict the ability to treat the contract as terminated where there is a substantial change in working conditions to the employee’s detriment  to situations where there is a repudiatory breach of contract and (probably) limit the circumstances in which the dismissal will be treated as unfair;

ETO Reasons:
· Extend the concept of “economic, technical or organisational reason entailing changes in the workforce” to include, for example, changes in location;

· Permit transferors to rely on transferees’ ETO reasons for pre-transfer dismissals;

Information and Consultation:
· Permit pre-transfer consultation by the transferee to count for the purpose of collective redundancy consultation;

· Provide guidance on what a “reasonable time” is for electing employee representatives (and asking what is a “reasonable time”?);
· Permit “micro businesses” to inform and consult with affected employees direct where there is no recognised union or existing employee representatives;

Question:
(1) What should count as a “micro business”-10 employees or less?
Online guidance:
· Government intends to provide guidance on “assignment”;

Pensions:
· Government has already agreed to maintain “Fair Deal” and has announced a further consultation;

“Micro business” exemption:
· Notwithstanding the moratorium exempting “micro businesses” from new regulation for three years, they should  be included in the coverage of all the proposed amendments to TUPE;

Transitional Periods:
· Apart from the repeal of Service provision Changes, government does not propose lead-in periods for any other amendment;

Other issues:
Questions:

(1) Will government’s proposals have a positive or a negative effect on equality and diversity?

(2) Do you have any evidence about the impact of the proposed changes on groups sharing protected characteristics?

Further information about this briefing and the Thompsons Trade Union Law Group email richardarthur@thompsons.law.co.uk
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