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Equality and Discrimination

What is the significance of the failure to bring section 14 of the Equality Act 2010 into force?

SLIDE 1: Introduction
One of the difficulties with discrimination law is that it has developed piecemeal since the introduction of the Sex Discrimination Act 1975, with additional legislation being added over time, to cover race, disability, sexual orientation, religion or belief, age, and transgender.  Yet it is generally agreed that this approach of the law in addressing discrimination because of sex or race or religion separately does not recognise the reality that people have multidimensional identities and may suffer discrimination because they are a muslim man, or a lesbian woman, or an older woman. It is argued that the law inappropriately requires different aspects of our identify to be compartmentalised, rather than recognising diversity. These multiple identities are an aspect of the diversity of our society, and acknowledging this diversity is an important element of promoting social cohesion. 
You might think the Equality Act 2010, by bringing together the separate discrimination provisions, would have been the perfect opportunity to deal with any difficulty which the law may have had in addressing discrimination which is multifaceted.
Yet, the Equality Act, while seeking to steamline and harmonise the legal provisions in this area, still sets out and defines separately each of the characteristics which are protected.

There is however one tentative acknowledgement of our multi-dimensional identities and of the need for the law to be able to address multiple discrimination and that is the the inclusion of section 14 in the Equality Act which seeks to address combined discrimination based on two protected characteristics.

This inclusion of so-called dual discrimination provisions in the Equality Act has certainly served to raise the profile of the issue of multiple discrimination in recent years.

However, while most of the provisions of the Equality Act 2010 came into force in October 2010, the dual discrimination provisions were not brought into force at that time.
While indicating in the Plan for Growth as part of the 2011 Budget that s14 would not be coming into force,  in May 2012 the Government indicated that it would delay the introduction of the dual discrimination provisions. However, it is clear now from the Home office website that these provisions will indeed not be coming into force at all. This, according to the Government, is in order to reduce the cost of regulation on business, for apparently the consequence of not introducing these provisions will save businesses approximately £3 million each year. 
In this presentation, I will discuss the concept of multiple discrimination, and consider the provisions in section 14 of the Equality Act and the Government’s decision not to bring those provisions forward, which I argue will be of limited significance.
The concept of multiple discrimination 

The expanding grounds of anti-discrimination law over the years means that there is an ever greater possibility that an individual will believe that they have been unlawfully discriminated on multiple grounds. While most cases still concern only one protected characteristic, there are a growing number of situations when an individual may be discriminated against because of more than one protected characteristic such as age and sex, race and religion, or indeed a combination of three factors such as age, sex and religion.
Such situations might be described as multiple discrimination, but it is important to note that the phrase multiple discrimination is an umbrella  or generic term for a number of different types of discrimination involving two or more protected characteristics. 
While one difficulty in an area which is already a complex topic is the use of different terminology to describe the same thing, in this presentation I will refer to a number of different types of multiple discrimination and now explain what I mean by them.

Slide 2: Standard multiple discrimination

There is what might be called standard (or consecutive) multiple discrimination, where an individual is discriminated on a number of different occasions, but because of different protected characteristics. So for example the case of Al Jumard v Clywd Leisure Ltd 2008 IRLR 345, concerned a Mr Al Jumard, who was a duty manager at a leisure centre. He was a British National who was Iraqi by birth. He was disabled as a result of a hip operation. The tribunal found that he had been discriminated against because of his race, and in relation to separate incidents, discriminated against because of his disability. (In that case, the EAT said that losses flowing from the two forms of discrimination, where they did not arise out of the same facts, should have been separately considered, and injury to feelings awarded for the separate claim.
SLIDE 3: Additive
Then there is what had been described as additive (or cumulative) discrimination, where a person is discriminated against in relation to one particular event because of both their sex and race, that is for example where two forms of discrimination happen at the same time but are not related to each other. The Government Equalities Office in previous guidance included the example of a  lesbian who experiences both homophobic and sexist harassment.
SLIDE 4: Intersectional discrimination
The third form of multiple discrimination which can manifest itself is so-called intersectional (or combined, or compound), discrimination where a person is discriminated against because of different characteristics in combination. 
The explanatory notes to the Equality Act give a number of examples, including:

· A black woman has been passed over for promotion to work on reception because her employer thinks black women do not perform well in customer service roles. Because the employer can point to a white woman of equivalent qualifications and experience who has been appointed to the role in question, as well as a black man of equivalent qualifications and experience in a similar role, the woman may need to be able to compare her treatment because of race and sex combined to demonstrate that she has been subjected to less favourable treatment because of her employer’s prejudice against black women.
· A bus driver does not allow a Muslim man onto her bus, claiming that he could be a “terrorist”. While it might not be possible for the man to demonstrate less favourable treatment because of either protected characteristic if considered separately, a dual discrimination claim will succeed if the reason for his treatment was the specific combination of sex and religion or belief, which resulted in him being stereotyped as a potential terrorist.
SLIDE 5: Protection for multiple discrimination

It is this third form of multiple discrimination which has given rise to particular difficulties. There is no difficulty with standard or additive discrimination where the law provides adequate protection. In so far as there is a gap in protection for intersectional discrimination, section 14 seeks to address that gap.

Slide 6: The limits of section 14
However, s. 14 already limits the situations when intersectional discrimination can be addressed. In particular it deals only with the intersection of only two protected characteristics. Clearly an individual could be discriminated against because of the intersection of three characteristics.
For example, young black males may be discriminated against because of stereotypical attitudes towards them; a company which refuses to employ a young Muslim man because it is afraid its staff may think he is a terrorist but which would not make the same stereotyped assumption if the worker was a woman or older or not Muslim. 
In the case of Keeling v Public Information Pillars and others, ET 2600017/06, 16 January 2007 (EOR Issue 168), an employer was held liable for sex race and religious discrimination as a result of offensive remarks made by the managing director to a Polish woman (who was Pagan) in relation to all three protected characteristics.
Further, the provisions of section 14 cover only direct discrimination. And yet it is easy to identify examples of indirect discrimination or harassment which might also involve the combination of two (or indeed more) protected characteristics.

For example, the case of Azmi v Kirklees Metropolitan Borough Council  2007 IRLR 484. concerned a claim for indirect discrimination where a female Muslim teaching assistant was required not to wear a full-face veil while teaching children. 
In the case of Noah v Desrosiers t/a Wedge, ET/2201867/07, 13 June 2008 a Muslim woman sued the owner of a London hair salon for direct and indirect discrimination after she was refused a job for wearing a headscarf. 
And the case of Richmond Pharmacology v Dhaliwal 2009 IRLR 336 concerns intersectional harassment because of sex and race where a comment was made about seeing the claimant again unless she had been “married off in India”, a comment which would not have been made to an Asian man or a white woman.
Following the Government’s consultation , Consultation “Equality Bill: Assessing the Impact of a Multiple Discrimination Provision” (April 2009), while the Government was convinced of the need for a provision, it was concerned about the added bureaucracy and this explains to limit the circumstances when it could be relied upon.
SLIDE 7: Gap in protection?

So if section 14 was introduced to deal with a particular problem, and is now not coming into force, does that mean that there is a gap in protection?

In order to understand the significance of section 14 not being brought into force, we need to understand the mischief it sought to address.

Slide 8: Origins of the gap
Concerns began to be expressed regarding the ability of the law to deal with discrimination because of more than one protected characteristic following a decision of the Court of Appeal in the case of Bahl v The Law Society 2004 IRLR 799. This was was followed by a decision of the EAT in the case of Network Rail Infrastructure Ltd v Griffiths-Henry 2006 IRLR 865, which compounded concerns. 

Both these cases were direct discrimination claims based on both race and sex, although whether this was intersectional or additive discrimination was not apparently considered by the courts.

In the Bahl case, the claimant was a black Asian woman who complained that disciplinary action taken against her by the Law Society discriminated against her on ground of her race and/or her sex. The employment tribunal found that some of the actions of the Law Society were race and sex discrimination but they did not determine whether it was the race or the sex or a combination, stating:

'We do not distinguish between the race or sex of the applicant in reaching this conclusion. Our reason for that is simple. The claim was advanced on the basis that Kamlesh Bahl was treated in the way she was because she is a black woman. Kamlesh Bahl was the first office holder that the Law Society had ever had who was not both white and male.’ (Para 7.4.19)
The Court of Appeal overturned the decision, concluding that there was no evidence of either sex or race discrimination (and therefore presumably of the two in combination either). But the important conclusion of the Court of Appeal was that the tribunal had been wrong to fail to identify whether the discrimination was because of race or because of sex. The tribunal should have found primary facts in respect of each characteristic:
“What the ET has plainly omitted to do is to identify what evidence goes to support a finding of race discrimination and what evidence goes to support a finding of sex discrimination. It would be surprising if the evidence for each form of discrimination was the same. For example, so rare is it to find a woman guilty of sex discrimination against another woman that one might have expected the ET to spell out the evidence which led it to infer such discrimination by Mrs Betts against Dr Bahl. In our judgment, it was necessary for the ET to find the primary facts in relation to each type of discrimination against each alleged discriminator and then to explain why it was making the inference which it did in favour of Dr Bahl on whom lay the burden of proving her case. It failed to do so, and thereby, as the EAT correctly found, erred in law” (para 137).
In the Network Rail case, the claimant was a black woman who complained that she suffered sex and race discrimination when she was the only person to be made redundant in a pool which consisted of her and five white men. Here the EAT overturned the tribunal’s decision that she had been discriminated against because of race and sex, finding that the tribunal had failed to distinguish between unreasonable conduct and discriminatory treatment, remitting the case to the tribunal to apply the correct legal test. However, the EAT commented that, following the Bahl case, it was not legitimate for a tribunal to treat both the sex and race claims together but it must consider each separately.
In both these cases then, the appeal courts identified a failure of the employment tribunal to consider both claims independently. However, it would appear in these cases that the indications were that there was no evidence of sex or race discrimination at all, and the question of whether the treatment was because of a combination of these characteristics was not in fact addressed directly.
However, the result of these decisions by the Appeal Court that a tribunal requires to find primary facts in respect of each characteristic lead academics and commentators to could conclude that in order to be successful, a claimant is required to point to evidence from which the tribunal can infer that the less favourable treatment was because of race, and also evidence from which the tribunal can infer that the less favourable treatment was because of sex.
SLIDE 9: Burden of Proof

Direct evidence of discrimination is rare. In order to address that, there are special provisions dealing with the burden of proof in discrimination cases. The burden of proof provisions allow for inferences will be drawn from primary facts. Where the court is able to draw inferences from the facts which suggests that there may have been sex or race discrimination, then the burden of proof shifts to the employer. The result of the cases discussed above  is that a claimant must show a prima facie case of both sex and race discrimination.

An employer must then prove, by putting forward a non-discriminatory reason for the treatment, and might for example say well look we have lots of black people working for us so this is nothing to do with race, and we have lots of women working for us so this is nothing to do with sex.

If each protected characteristic is considered separately, and there is apparently evidence to rebut any inference of discrimination in relation to that particular protected characteristic, then the claimant will not succeed.

What is the significance of not bringing section 14 into force

While it is now clear that the Government will not be bringing section 14 into force, that leaves the interesting question is what is the significance of this decision? It would appear from the above discussions that there is a gap in protection for those suffering intersectional discrimination. However, it may well be possible to bridge that gap if we look at principles from other cases.
SLIDE 10: Treatment for more than one reason

For example, when considering this question it is interesting to reflect on decisions where the courts have been prepared to find discrimination where two reasons are put forward to explain the treatment, one because of a protected characteristic and the other which is unrelated to that or indeed any other protected characteristic.
The leading case on this is Owen & Briggs v James 1982 IRLR 502, where the Court of Appeal upheld a tribunal’s finding of race discrimination where the respondent argued that the reason the claimant was not offered the job was not only because she was black, but also, among other things, because she had been unemployed for three years. The Court of Appeal said that the protected characteristic did not require be the sole reason, so long as it was an important factor in the decision.
More recently, the Court of Appeal in the case of O’Donoghue v Redcar & Cleveland Borough Council 2001 IRLR 615, upheld the decision of a tribunal who had found that the claimant’s application for promotion was turned down for mixed motives, partly on reports that she was not an easy person to work with, but also because of "the applicant's strong feminist views which she had freely expressed over a period of years." This they said amounted to sex discrimination where the unlawful reason was of sufficient weight to be treated as a cause of the decision. The Tribunal had correctly relied on the case of Nagarajan v London Regional Transport , 1999 IRLR 572.

In that case House of Lords said this:

‘Decisions are frequently reached for more than one reason. Discrimination may be on racial grounds even though it is not the sole ground for the decision. A variety of phrases, with different shades of meaning, have been used to explain how the legislation applies in such cases: discrimination requires that racial grounds were a cause, the activating cause, a substantial and effective cause, a substantial reason, an important factor. No one phrase is obviously preferable to all others, although in the application of this legislation legalistic phrases, as well as subtle distinctions, are better avoided so far as possible. If racial grounds or protected acts had a significant influence on the outcome, discrimination is made out.’

The Court of Appeal also made reference to this passage in the Bahl case.

SLIDE 11: O’Reilly v BBC

Relying on this line of authority, the employment tribunal in the widely publicised case of O’Reilly v BBC, 2200423/2010, was able to state that there really was no difficulty at all in concluding that an individual could be discriminated against because of both her age and her sex in combination (although in that case, on the facts, only age discrimination was found).
The employment tribunal gave an illustration of the point: 

“the prescribed reason need not be the sole reason, or even the principal reason, why a person suffers detrimental treatment. Part of the reason that a woman over 40 is precluded from applying for the job is the fact that she is a woman. Another part of the reason is that she is over 40. Both of them are significant elements of the reason that she suffers the detriment. In such circumstances we consider it is clear that the woman is subject to both sex and age discrimination” (Para 245).
On this analysis, if a claimant is able to show that sex is part of the reason for detrimental treatment, she will succeed in a sex discrimination claim. If she is able to show that age was part of the reason, then she will succeed in her age discrimination claim. Thus the treatment is for both sex and age discrimination, and the tribunal is able to make a finding of discrimination on multiple grounds.

SLIDE 12: The rise of the comparator

Although O’Reilly is simply a decision of the employment tribunal, it has been suggested by academics and commentators that this is indeed the correct approach that is to focus on the reason why the claimant was treated they way that they were ensures protection for intersectional discrimination.
You might ask, if it was that obvious, why was there so much concern about a gap in protection?
I think the concern is mainly explained by the increasing focus over the years on the apparent need to identify a comparator in the same circumstances who has been treated more favourably in order to show “less favourable treatment”.
Clearly, if you are seeking to show that a person was less favourably treated than another, this involves a comparative exercise. However, a focus on the comparative exercise, makes showing intersectional discrimination all the more difficult, especially if there is a requirement to point to a comparator in the same circumstances, or to “construct” a hypothetical comparator.
Looking at the case law over the years, cases involving direct discrimination increasingly involved a detailed examination of whether or not the actual comparators or hypothetically constructed comparators were in the same or similar position, and if not then they were not valid comparators and the claimant’s claim would fail.

SLIDE 13: The fall of the comparator and the focus on the reason why.
One good example of this was the case of Shamoon v RUC 2003 IRLR 285. However, when this case reached the House of Lords and their Lordships questioned the value of this analysis, and Lord Nicholls indicated that it is not essential to consider the less favourable treatment issue prior to considering the reason why:

“This analysis seems to me to point to the conclusion that employment tribunals may sometimes be able to avoid arid and confusing disputes about the identification of the appropriate comparator by concentrating primarily on why the claimant was treated as she was. Was it on the proscribed ground which is the foundation of the application?” (para 11)
Since 2003, the appeal courts at all levels have stressed the need to focus on the reason why question and not the identification of comparators. It seems to me that Elias J hit the nail on the head when he concluded in the Ladele case at the EAT, the President, Elias J, that:
“...the use of comparators may be of evidential value in determining the reason why the claimant was treated as he or she was. Frequently, however, they cast no useful light on that question at all” (para 38).
More recently, October 2011 in Cordell v Foreign and Commonwealth Office 2012 ICR 280 EAT Underhill J President described the reason why question as “in truth fundamental” (para 18). He acknowledged that where there was an actual comparator the less favourable treatment question may be the most direct route to the answer to both questions; “but where there is none it will usually be better to focus on the reason why question than get bogged down in the often arid and confusing task of constructing a hypothetical comparator”.
SLIDE 14: Further endorsement from the Supreme Court

Most recently the Supreme Court considered the case of Hewage v Grampian Health Board 2012 IRLR 870 SC claimant argued that she had been discriminated against because of both her sex and race. The claimant was a consultant orthodontist employed by Grampian Health Board who came from Sri Lanka. She complained about the way that she had been treated by other colleagues and resigned when the Health Board took no action. In her claim she compared her treatment with the way two other white male consultants had been treated, one of whom had resigned following complaints about the same staff but his resignation triggered a review and resulted in his reappointment.
The focus of the decision was on whether the tribunal had applied the burden of proof test correctly and on the question of the role of comparators in determining whether there had been sufficient evidence to draw an inference of sex and race discrimination and whether the respondent had failed to rebut that inference by providing an adequate, non-discriminatory, explanation for the treatment.
The respondent argued that the comparators were in different situations and therefore no valid comparison had been made. Lord Hope, who gave the leading judgment concluded at 
Para 22 that “The question whether the situations were comparable is, however, a question of fact and degree”.
It is interesting when considering the case reports that no issue in this case seems to be made of the fact that the claimant had pursued claims of both race and sex discrimination, and that the tribunal apparently did not identify separate facts to support findings or race discrimination and sex discrimination.  It appears simply not to have been an issue in the case, or at least one which could be relied on to defeat the claim.
SLIDE 15: What about indirect discrimination?
The cases discussed all focus on direct discrimination. However, as discussed above, it is easy to envisage a situation when an individual could suffer indirect discrimination because of an intersection of characteristics, such as the situation in the case of Azmi v Kirklees MBC 2007 IRLR 484, which concerned the requirement for a female teaching assistant not to wear the veil while teaching, a provision criterion or practice (PCP) disadvantages Muslim women in particular.
Indeed, in the case of MOD v Debique 2010 IRLR 471, the claimant complained of indirect race and sex  discrimination, and the EAT held that the employment tribunal had not erred in considering the combined effects of two PCPs operating at the same time.

The Armed Forces had launched a recruitment drive in Commonwealth countries, as a result of which Ms Debique, a national of St Vincent and the Grenadines signed up. While serving in the British Army she had a child. As a single parent, she found it difficult to comply with the 24/7 requirement. When disciplinary proceedings were brought against her, she suggested that her sister could come over from St Vincent to assist with childcare, however this was not possible because of immigration rules. Had the claimant been a British national, she would have been permitted to have an adult live with her to provide childcare. The tribunal found that the 24/7 PCP was objectively justified, but that the combined effect of that and the immigration PCP, which placed the claimant at a particular disadvantage when compared with British nationals, could not be shown to be objectively justified. 
In that case Mrs Justice Cox said (para 165):
‘The nature of discrimination is such that it cannot always be sensibly compartmentalised into discrete categories. Whilst some complainants will raise issues relating only to one or other of the prohibited grounds, attempts to view others as raising only one form of discrimination for consideration will result in an inadequate understanding and assessment of the complainant’s true disadvantage. Discrimination is often a multi-faceted experience.’

Although, as commentators have pointed out, this focuses on the justification limb of the indirect, nevertheless it was the combined effect of the PCP which was considered and it was the combined effect which could not be objectively justified.
SLIDE 16: What about harassment?
Apparently, there has never been any difficulty with intersectional harassment, as explained by Baroness Royal during the passage of the Equality Bill through the House of Lords:

“unlike the prohibition of direct discrimination, the prohibition of harassment is not expressly comparative, and conduct involving a combination of protected characteristics is more likely to satisfy the standard of being “related to” each characteristic, even when considered separately. Moreover, because the associative definition of harassment used in the Bill eliminates any element of causation, harassment is not susceptible to the same problems of proof as direct discrimination” (Baroness Royall of Blaisdon HL Hansard 13 Jan 2010, col 546-7)

SLIDE 17: Support from European law?

There is also the interesting question whether the European Court of Justice would consider that the European Directives require protection for multiple  combined discrimination. The wording of the Directives, as with the wording of the Equality Act, seems only to cover discrimination based on a single characteristic. However, paragraph (14) of the preamble of the Race Discrimination Directive (2000/43/EC) states that 
‘In implementing the principle of equal treatment irrespective of racial or ethnic origin, the Community should … aim to eliminate inequalities, and to promote equality between men and women, especially since women are often the victims of multiple discrimination.’

Although the position is not clear, certainly member states would not be precluded from addressing multiple discrimination. Indeed, it appears clear, from this discussion, that our own domestic law doesn’t prevent claimants of multiple discrimination succeeding, with or without section 14 coming into force. 

Annex 1
Extract from the Equality Act 2010
14 Combined discrimination: dual characteristics

(1) A person (A) discriminates against another (B) if, because of a combination of

two relevant protected characteristics, A treats B less favourably than A treats

or would treat a person who does not share either of those characteristics.

(2) The relevant protected characteristics are—

(a) age;

(b) disability;

(c) gender reassignment;

(d) race

(e) religion or belief;

(f) sex;

(g) sexual orientation.

(3) For the purposes of establishing a contravention of this Act by virtue of

subsection (1), B need not show that A’s treatment of B is direct discrimination

because of each of the characteristics in the combination (taken separately).

(4) But B cannot establish a contravention of this Act by virtue of subsection (1) if,

in reliance on another provision of this Act or any other enactment, A shows

that A’s treatment of B is not direct discrimination because of either or both of

the characteristics in the combination.

(5) Subsection (1) does not apply to a combination of characteristics that includes

disability in circumstances where, if a claim of direct discrimination because of

disability were to be brought, it would come within section 116 (special

educational needs).

(6) A Minister of the Crown may by order amend this section so as to—

(a) make further provision about circumstances in which B can, or in

which B cannot, establish a contravention of this Act by virtue of

subsection (1);

(b) specify other circumstances in which subsection (1) does not apply.

(7) The references to direct discrimination are to a contravention of this Act by

virtue of section 13.
Annex 2

Explanatory notes to the Equality Act
Section 14: Combined discrimination: dual characteristics

Effect

64. This section provides for the discrimination prohibited by the Act to include

direct discrimination because of a combination of two protected characteristics (“dual

discrimination”). The protected characteristics which may be combined are age,

disability, gender reassignment, race, religion or belief, sex and sexual orientation.

65. For a claim to be successful, the claimant must show that the less favourable

treatment was because of the combination alleged, as compared with how a person

who does not share either of the characteristics in the combination is or would be

treated. A dual discrimination claim will not succeed where an exception or

justification applies to the treatment in respect of either of the relevant protected

characteristics - for example, where an occupational requirement in Schedule 9

(Work: exceptions) renders direct discrimination lawful.

66. The claimant does not have to show that a claim of direct discrimination in

respect of each protected characteristic would have been successful if brought

separately. A claimant is not prevented from bringing direct discrimination claims

because of individual protected characteristics and a dual discrimination claim

simultaneously (or more than one dual discrimination claim). Excluded from the

scope of this section are circumstances involving disability discrimination in schools

(claims in respect of which are heard by the Special Educational Needs and Disability Tribunals or equivalent specialist tribunals). This section enables a Minister of the Crown to make orders specifying further what a claimant does or does not need to show to prove dual discrimination or further restricting the circumstances in whichdual discrimination is prohibited by the Act.

67. As with any other type of prohibited conduct under the Act, proceedings or

allegations (among other activities) relating to dual discrimination will constitute a

“protected act” for purposes of victimisation (section 27). Moreover, public bodies

must have due regard to the need to eliminate unlawful dual discrimination as part of

the public sector equality duty (section 149).

Background

68. Previous legislation only allowed for claims alleging discrimination because of

a single protected characteristic. This section allows those who have experienced less favourable treatment because of a combination of two relevant protected

characteristics to bring a direct discrimination claim, such as where the single-strand

approach may not succeed.
