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Introduction
The Employment Equality (Repeal of Retirement Age provisions) Regulations 2011 which came into force on 6 April 2011 abolished the Default Retirement Age (‘DRA’).  This meant that workers dismissed for retirement on or after 1 October 2011 is  discriminatory because of age unless the dismissal could be justified.

It is not clear whether repeal of the DRA has had an effect on the number of age discrimination cases.

The Employment Tribunal Statistics published in September 2012 revealed that the number of age discrimination cases fell by 45% from the previous year.  This compares with a fall in the number of race discrimination of 4% and 5% in sexual orientation discrimination claims.  Cases of disability discrimination and religion or belief actually increased by 7%.  

73% of claims of age discrimination were either withdrawn or settled and just 1% of claims which did proceed to a hearing succeeded in the Employment Tribunal.  It is true that the number of claims which make it to the Employment Tribunal and which succeed are appallingly low for all claims of discrimination.  For sex discrimination cases just 2% of claims which proceed to hearing are successful.  The figure is 3% for all other forms of discrimination.  

However, unlike other claims of discrimination on other protected characteristics, direct discrimination because of age can be justified by employers.

So what does this mean for those unions who have negotiated collective agreements which still have a compulsory retirement age? What about those who want to work beyond that age? And can length of service still be used to determine entitlement to enhanced terms and conditions or benefits in the workplace?

Whether a collective agreement can have a default retirement age will very much depend on whether the chosen retirement age can be justified – what the ACAS guide ‘Age and the Workplace: Putting the Equality Act and the Removal of the DRA into Practice’  calls the employer justified retirement age (‘EJRA’). 

In light of the Government attacks on workers rights and employers taking this as a green light to try and erode collective agreements I will look at justifying age discrimination in the context of retirement age before coming on to consider whether the unions can still rely on length of service to preserve hard fought for terms and conditions in the workplace.
Can age discrimination ever be justified?
The first point to make is that dismissal of a worker because they have reached a certain age be that 60, 65 or some other age is directly discriminatory because of age. Regulation 13 of the Equality Act 2010 provides that direct age discrimination occurs where someone is treated less favourably because of age when compared to someone of a different age group.  Compulsory retirement is one of the clearest examples of age discrimination.
However that does not mean that there can never be a retirement age.  Many unions have negotiated collective agreements which provide for workers to be retired at a certain age be it 60 or 65.

The issue then is not whether compulsory retirement is discriminatory, because quite clearly it is, but whether retirement at 60, 65 or some other age can be objectively justified.

Reg 3 (2) of the Equality Act 2010 provides that in relation to the protected characteristic of age, discrimination may be objectively justified provided that the discrimination is a proportionate means of achieving a legitimate aim.  

This test can be broken down into three questions:

1. What is a legitimate aim?

2. Is the aim legitimate in the circumstances? and

3. Is the aim appropriate and necessary?

On the face of it, the legal test of objective justification in a claim of direct age discrimination looks very much like the test which applies to claims of indirect discrimination.

However, the Supreme Court, in the recent case of  Seldon v Clarkson Wright and Jakes [2012] ICR  716 clarified the test for justifying direct age discrimination.

What is a legitimate aim?

The case of Seldon v Clarkson Wright and Jakes [2012] ICR 716 concerned the case of Mr Seldon, a partner in a solicitors firm, who brought a claim of direct age discrimination after he was compulsory retired at the age of 65 in accordance with a clause in the partnership deed which provided for compulsory retirement at 65.

Although this case was decided under the Employment Equality (Age) Regulations 2006, the Court’s decision is important because it concerns the test of objective justification. The Age Regulations did not apply to partners and so unlike other employees the provisions under those Regulations which provided for the dismissal of employees on reaching the default retirement age of 65 did not apply. 

The Court considered the legitimate aims.

The employer had put forward a number of aims
 but the Court considered three:

i. Ensuring that Associates were given the opportunity of partnership after a reasonable period;

ii. Facilitating the planning of the partnership and workforce across individual departments by having a realistic long term expectation as to when vacancies will arise; and

iii. Permitting the need to expel partners by way of performance management and so contributing to a more congenial and supportive culture in the firm.

In considering the legitimate aims the Supreme Court took into account the European legislation
 as well as European case law.  The Court held that justification of direct age discrimination, such as compulsory retirement, may only be justified if the legitimate aim is of a public interest nature i.e. a social policy aim related to employment policy, the labour market  and vocational training.  The Court drew a distinction between the social policy aims and purely individual reasons specific to an employer’s particular situation such as cost reduction or improving competitiveness which were not legitimate aims justifying direct age discrimination. 

The Court considered European case law which had held that the following were legitimate aims:

(i) promoting access to employment for younger people;

(ii) the efficient planning of the departure and recruitment of staff

(iii) sharing out employment opportunities fairly between the generations;

(iv) ensuring a mix of generations of staff so as to promote the exchange of experience and new ideas;

(v) rewarding experience;
(vi) cushioning the blow for long serving employees who may find it hard to find new employment if dismissed;
(vii) facilitating the participation of older workers in the workforce;;

(viii) avoiding the need to dismiss employees on the ground that they are no longer capable of doing the job which may be humiliating for the employee concerned); or

(ix) avoiding disputes about the employee’s fitness for work over a certain age
The Supreme Court held, that all aims identified as legitimate in European case law fell within two categories:

i) Intergenerational fairness; and

ii) Preserving dignity. 

Intergenerational fairness

The Court held this to mean 

· facilitating access to employment by young people; 

· enabling older people to remain in employment;

· sharing limited opportunities to work in a particular profession between the generations; and 

· promoting diversity and the interchange of ideas between younger and older workers;

Preserving dignity 

The Court held that this meant avoiding the need to dismiss workers on grounds of incapacity or underperformance. Whilst this is discriminatory in itself -  as it is based on stereotypical assumptions about older workers performance - the Supreme Court accepted that the European Courts had held that the avoidance of unseemly debates about capacity amounted to a legitimate aim.
So facilitating access to employment of younger workers and promoting career progression amount to a social policy aim justifying a retirement age. 
What about costs?

If only social policy aims are legitimate aims for direct age discrimination, can cost ever amount to a legitimate aim?

It seems quite clear from the Supreme Court’s decision that an employer’s need to reduce costs cannot amount to a legitimate aim in a case of direct age discrimination.  

Having said this, the European Courts have held that costs may be argued where these are relied on to underpin a social policy aim of a member state – see the case of Fuchs and Köhley v Land Hessen [2011] EqLR 990.  

Given these very limited circumstances and in the absence of any legislative basis for a default retirement age, reducing costs is unlikely to be a legitimate aim.

Health and Safety

Can health and safety amount to a legitimate aim.  In some professions such as fire-fighters, train drivers and those in the health profession it may be argued that the protection of health and safety amounts to a legitimate aim.  The European Court held in Prigge and others v Deutsche Lufthansa [2011] IRLR 1052 a case concerning a collectively agreed prohibition on flying at the age of 60, that air traffic safety did not amount to a social policy aim.
On the particular facts of this case, the Court held that even if it could be argued that health and safety was a social policy aim, the collective provision was at odds with national and international law which allowed pilots aged 60 to 64 to fly a commercial aircraft provided they worked as part of a multi pilot crew and was the only pilot who had reached the age of 60.
Although there have been Employment Tribunal decisions in the UK
 which have held that health and safety can be a legitimate aim, in light of the decisions in Seldon and Prigge it seems unlikely that health and safety will of itself amount to a legitimate aim.
Is the aim legitimate in the circumstances?

The Supreme Court in Seldon made it clear that identifying the legitimate aim on its own is not enough.  The aim must also be legitimate to the particular circumstances.  What that means is that it is not enough to claim that retirement of older workers is justified in order to encourage the recruitment of younger people or in order to achieve a more balanced and diverse workforce, for example, that aim must be shown to have been met.  So if in fact there has been no problem recruiting younger workers or there is  balanced workforce of both young and a legitimate aim of encouraging the recruitment of younger workers will not have been met and will not therefore justify the dismissal of older workers.
Similarly if there is a capability procedure or performance procedure in place it is unlikely that a legitimate aim of preserving dignity will be established in those particular circumstances. 
What is clear from the Judgment in Seldon is that there will need to be cogent evidence that the measures chosen to meet an alleged legitimate aim are in fact meeting that aim.

In the case of Hampton v Lord Chancellor and Another Case No:  [2008] IRLR 258, a Tribunal rejected the employer’s argument that a retirement age of 65 was necessary to maintain a flow of new appointments to the post of recorder.  In that case, there were statistics which showed that a retirement age of 70 would still leave a reasonable pool of employees who could be promoted.  
In order fot the aim to be legitimate there must be some evidence to show that the aim would be met.  

Is the aim proportionate?
The Supreme Court clarified that whether a legitimate aim is proportionate will depend on whether the means used to achieve that aim are both proportionate and necessary.  Essentially, this requires a balancing exercise between the discriminatory effect on the worker on the one had and the benefit to the employer on the other.

The issue of proportionality was not considered in the case of Seldon as the Court remitted the case back to the Employment Tribunal to consider whether or not the decision to dismiss Mr Seldon when he reached 65 was both appropriate and necessary.

In remitting the case the Supreme Court clarified that the employer would have to justify the mandatory retirement age generally (rather than having to justify it in relation to Mr Seldon) and that the Tribunal could take into account :

· The fact that Mr Seldon had benefitted from the retirement age in the past; and 

· Mr Seldon had been one of the partners who had renegotiated the compulsory retirement rule in the partnership agreement.

In addition, the Supreme Court also suggested that when considering the first two aims - which can be summed up as advancing career progression and workforce planning – the Tribunal should consider whether these were justified by the particular age of 65 bearing in mind the fact that there was a default retirement age at the time of Mr Seldon’s dismissal in December 2006.
In light of this clear steer to take into account the state retirement age at the time, a question arises as to whether the decision of the Tribunal when it comes to consider the issue of proportionality, will provide any clarity as to how the proportionality test will be applied in cases where there is no compulsory retirement age.

Ultimately whether a particular retirement age is justified will depend on the particular  circumstances.  

Some guidance may be gleaned from the European Courts.
The approach of the European Courts to the question of proportionality?

Rosenbladt v Oellerking Gebaudereinigingsges mBh [2011] IRLR 51 is a case which concerned a German law which allowed employees employment to terminate automatically when an employee reached the age of 65 provided the worker was entitled to a state pension and the provisions on compulsory retirement was set out in a collective agreement. The Court held that dismissal at 65 was  proportionate to the legitimate aims of sharing employment between the generations and avoiding capability dismissals.  In doing so the Court took into account the fact that:

i. the parties had reached a collective agreement; 
ii. the workers had a pension; and 
iii. the workers were not prevented from seeking employment elsewhere.  
Similarly in Fuchs and Köhley v Land Hessen [2011] EqLR 990 the CJEU held that a compulsory retirement age of 65 for civil servants (who were prosecutors in the courts) was proportionate to establish a balanced workforce, encourage the promotion of young people and prevent disputes about the fitness of employees to work beyond a certain age.

Although both these case concerned national legislation which provided for compulsory retirement, what is useful for unions to note is that the European Court attached particular importance to the fact where workers were forced to retire they were entitled to a pension at a reasonable level. In the case of Fuchs the prosecutors who had to retire at age 65 were entitled to a full pension equivalent to approximately 72% of their final salary. They were also able to exercise some other professional activity post-retirement - such as that of legal adviser. 
Similarly of importance in the case of Rosenbladt is the fact that there was a collective agreement.
These cases provide some support to unions who may wish to retain collective agreements which provide for retirement. In Cambridge University for example academics voted to have an EJRA at 67 in order to promote intergenerational fairness and create a balanced workforce by ensuring a balanced distribution of academics at all ages.  This was supported by evidence which showed that 60% of the academic opportunities which had become available was due to retirement.  
Having said this unions should bear in mind that the fact workers vote for a retirement age is unlikely on its own to be enough and in times of austerity say where there is a recruitment freeze in place then no matter how many workers vote for it, the EJRA may not be justified. 

Unions will also need to balance the different interests of they members in case the challenge any collective agreement which provides for a retirement age.  As Lady hale pointed out in her judgement in Seldon “age is not “binary” in nature…but a continiuum which changes over time” .  So a worker at one stage in their working life may benefit from a retirement age but be disadvantaged by it later

Action Points for Unions on EJRA’s:

In light of the case law and in particular whether a compulsory retirement age can be justified will depend on the particular circumstances of the case it is suggested that unions should:-

1. Revisit collective agreements to consider whether the retirement age can be objectively justified other than on grounds of cost and health and safety, for example workforce planning; to encourage younger employees to apply for posts or career progression;

2. Renegotiate a new retirement age if the current one cannot be justified.  For example, in the case of Hampton (referred to above) the court considered that age 70 was proportionate in those particular circumstances. 

3. Consider if different retirement ages for different categories of workers can be justified, for example, where the nature of the job may be relevant.  For example in Wolf –v- Stadt Frankfurt am Main [2010] IRLR 244 the Court considered that physical stamina may be needed for particular jobs, e.g. fire fighters.

4. Ensure that they have the support of the membership and that there is evidence to support an argument for objective justification as set out above.
5. Build in a review mechanism to ensure that the circumstances best meet the interests of members and the aims identified.  

What about those who want to work beyond retirement age?

Given that it is discriminatory to dismiss because a worker has reached a certain age, it is suggested that any collectively agreed retirement age should include some mechanism to work allow some workers to work beyond that age.  This should not undermine the arguments of objective justification for a compulsory retirement age provided that not everyone exercises the right to work beyond that age. 
Cambridge University  have introduced the following options:

· Flexible retirement which allows workers to work reduced hours and still take a portion of their pension;

· An ability to reapply to stay at the university.

In Georgiev v Tehnicheski universitet – Sofia, filial Plovdiv [2011] EqLR 84, the European Court held that national legislation which provided for university professors to continue working beyond the age of 65 only by means of fixed term contracts, which could be renewed twice, was capable of being justified.  In particular the Court considered that this may reflect an employment policy which seeks to encourage the promotion of younger teaching staff to university professors.  In that case the application of fixed term contracts was not solely linked to the condition that the worker reached a certain age, rather the decisive factor was that the professor acquired a right to a retirement pension in addition to the fact that they had reached a certain age.
Length of Service 

As well as the vexed issue of retirement ages another area of concern for unions is in relation to negotiated agreements which provide for enhanced benefits to workers based on length of service.  

Here the law is a little clearer.

In broad terms Sch 9 part 2 para 10 of EqA enables employers to provide benefits based upon service of up to 5 years without risk of a claim of age discrimination.  So a pay increment awarded after a year’s service will not amount to age discrimination.
Where the benefit provided is dependent on 5 year’s service or more it is still possible for the employer to provide the benefit if it reasonably appears to the employer that giving workers that benefit fulfils a business need. 
This is a subjective test and there is no obligation on the employer to prove that the business need is met. As such, it will be relatively easy for the employer to show it reasonably fulfills a business need by simply claiming that enhanced terms based on length of service rewards loyalty, attracts and retains staff.  So, for example, an increase in holidays for workers who have more than 5 years service is likely to be justified on this ground.

Conclusion

It is clear that the decision to remove the default retirement age was part of this Governments insidious attack on workers rights - making us work until we drop without being able to draw on a reasonable pension so that we can enjoy a happy and fulfilled retirement.

I have shown there is scope for unions to argue that a retirement age is justified where the aims are proportionate and is supported both in terms of there being a financial cushion and in the interests of members.  It should however be remembered that each case is likely to depend on its own circumstances and any collective agreement should have built into it a review mechanism.    
Against these uncertainties the law does provides some useful protection to help unions maintain long hard fought for benefits based on length of service. 
� The employer had also argued the following further aims: ensuring that there is a turnover of partners such that any partner can expect to become a Senior Partner in due course; enabling and encouraging employees and partners to make adequate financial provision for retirement; and protecting the partnership model.  If equity partners could not be forced to retire at 65, but employees(including salaried partners) could be, it would be preferable to keep lawyers as employees or salaried partners than equity partners. 


� Article 6 of the Euopean Framework Directive 2000/78 which provides:


… Member States may provide that differences of treatment on grounds of age shall not constitute discrimination, if, within the context of national law, they are objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary.


Such differences of treatment may include, among others:


   


(a)     the setting of special conditions on access to employment and vocational training, employment and occupation, including dismissal and remuneration conditions, for young people, older workers and persons with caring responsibilities in order to promote their vocational integration or ensure their protection;


   


(b)     the fixing of minimum conditions of age, professional experience or seniority in service for access to employment or to certain advantages linked to employment;


   


(c)     the fixing of a maximum age for recruitment which is based on the training requirements of the post in question or the need for a reasonable period of employment before retirement.








� See the Tribunal case of  Martin v SS Photay and Associates where an Employment Tribunal held that wanting dentistry cleaned to a high standard and protecting Mrs Martin’s health and safety were legitimate aims.  However it then went on to hold that it was not proportionate to dismiss Mrs Martin without any consultation at all and based only on assumptions about her health. 
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