JONATHAN DAVIES

THE COLEMAN CASE AND DISCRIMINATION BY ASSOCIATION

1. Introduction

1. The case of Coleman v Attridge Law C-303/06, [2008] IRLR 722 deals with the question whether an individual (not herself disabled) could complain on the basis that she suffered discrimination on the ground that she was the carer (as mother) of a disabled child.  

1. The factual allegations in the case have not yet been determined.  The case was referred to the European Court of Justice on the basis of assumed facts. 

1. This kind of behaviour is referred to by academic lawyers as ‘transferred’ or ‘associative’ discrimination.  It is important to note that ‘transferred’ or ‘associative’ discrimination does not exist as such as a statutory concept in the same way as direct and indirect discrimination or discrimination by harassment. 

2. The Legislative Problem

2.1 For an act of discrimination to be unlawful, the act must take place in one of the contexts defined by the Disability Discrimination Act 1995.  Ms Coleman does not have a problem on that front; the acts of which Ms Coleman complained took place at work and the Disability Discrimination Act 1995 provides that acts occurring in the employment context are actionable.  

2.2 Discrimination is prohibited by statute.  Her problem is whether transferred or associative discrimination can amount to discrimination as defined in statute at all.  

2.3 Section 3A of the Disability Discrimination Act 1995 defines 'discrimination'.  

(1)     For the purposes of this Part, a person discriminates against a disabled person if—

(a)     for a reason which relates to the disabled person's disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply, and

(b)     he cannot show that the treatment in question is justified.

(2)     For the purposes of this Part, a person also discriminates against a disabled person if he fails to comply with a duty to make reasonable adjustments imposed on him in relation to the disabled person.

(3)   [...] 

(4)    [...]  

(5)     A person directly discriminates against a disabled person if, on the ground of the disabled person's disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability whose relevant circumstances, including his abilities, are the same as, or not materially different from, those of the disabled person.

(6)     [...]

2.4 In addition, Section 3B of the Disability Discrimination Act 1995 provides that:  

... a person subjects a disabled person to harassment where, for a reason which relates to the disabled person's disability, he engages in unwanted conduct which has the purpose or effect of—

(a)     violating the disabled person's dignity, or

(b)     creating an intimidating, hostile, degrading, humiliating or offensive environment for him.

2.5 The problem for Ms Coleman is demonstrated by a careful reading of the legislation and comparing it with the definition of direct discrimination contained in the Race Relations Act 1976, which provides that:  

A person discriminates against another...if on racial grounds he treats that other less favourably than he treats or would treat other persons

2.6 The established approach of the English courts to the interpretation of English statutes is that they should be given their ordinary and natural meaning.  This is different to the European Court of Justice, which interprets legislation according to its purpose, not its precise wording.  

2.7 From reading the above provisions of the Disability Discrimination Act 1995, it is clear that there are 4 kinds of act that can amount to disability discrimination if they occur in the employment context: 

· discrimination for a reason which relates to a disabled person’s disability; 

· failure to make reasonable adjustments; 

· discrimination on the grounds of a disabled person’s disability; 

· harassment for a reason which relates to a disabled person’s disability.  

2.8 Two of those strands make clear that the reason for the treatment must relate to the disabled person’s disability.  The statute does not say ‘must relate to disability’.  Of the other strands, one refers to discrimination ‘on the ground of the disabled person’s disability’ not ‘on the grounds of disability’; the other refers to make reasonable adjustments imposed on him in relation to the disabled person.

2.9 All four strands make clear that only discrimination against a disabled person is actionable.  

2.10 On the other hand, in the definition of direct discrimination contained in the Race Relations Act 1976, there is no requirement here for the victim of the treatment to belong to a proscribed or minority grouping: the victim can be anyone.  Further, the wording ‘on racial grounds’ is extremely wide and is not the same as saying ‘because of the victim’s race’. 

2.11 The English courts, using the English approach to statutory interpretation, have therefore interpreted Section 1 of the Race Relations Act 1976 to cover:  

· Putting pressure on foster parents not to accept foster children from different ethnic backgrounds: Race Relations Board v Applin [1973] QB 815; 

· discriminatory acts on the basis of another's race, as where a white person is dismissed (or subjected to other disadvantage) for refusing an order from his employer to discriminate against black people: Showboat Entertainment Centre Ltd v Owens [1984] ICR 65, EAT where Browne-Wilkinson J held that:

Certainly the main thrust of the legislation is to give protection to those discriminated against on the grounds of their own racial characteristics.  But the words ‘on racial grounds’ are perfectly capable in their ordinary sense of covering any reason for an action based on race, whether it be the race of the person affected by the action or of others.  

2.12 In Showboat, the EAT set out the relevant test:

The only question in each case is whether the unfavourable treatment afforded to the claimant was caused by racial considerations.  

2.13 However, that statement of what constitutes direct discrimination is effectively restricted to the Race Relations Act 1976 because of the wider wording of the definition of direct discrimination in that Act both in relation to who has standing to bring a claim and the definition of what is prohibited.  

2.14 Similar wording is found in the Employment Equality (Sexual Orientation) Regulations 2003 and Employment Equality (Religion or Belief) Regulations 2003.  

2.15 The Sex Discrimination Act, Employment Equality (Age Discrimination) Regulations 2006 have similar wording to the Disability Discrimination Act 1995. 

2.16 Therefore, the discrimination legislation splits itself into two groups: one which, on the plain and natural meaning of the statute, prohibits transferred or associative discrimination (Race, Religion and Belief, Sexual Orientiation) and one which, on its plain and natural meaning, does not (Disability, Sex and Age).  

3. The European Law

3.1 The United Kingdom, as a member state of the European Union, is obliged to introduce, apply and enforce the law of the European Union in the United Kingdom.  

3.2 The Equal Treatment Directive of 9 February 1976 (76/207/EEC) as amended deals with the principle of equal treatment for men and women as regards access to employment, promotion and working conditions.  

3.3 The Race Directive of 29 June 2000 (2000/43/EC) implements the principle of equal treatment between persons of racial or ethnic origin. 

3.4 The Framework Directive of 27 November 2000 (2000/78/EC) establishes a general framework for equal treatment in employment and occupation which covers the other proscribed grounds of discrimination: disability, age, religion and belief and sexual orientation. 

3.5 The structure shared by the Directive is that direct discrimination is defined in Article 2(2)(a) as occurring when one person is treated less favourably than another is, has been or would be treated in a comparable situation on the grounds of sex/racial or ethnic origin/religion or belief/disability/age/sexual orientation (“the protected grounds”).  

3.6 The wording of the Race Directive was in fact modelled on the wording of Section 1 of the United Kingdom Race Relations Act 1976.  It was clearly intended to have the wide interpretation hitherto given to that Act by the English Courts.  It was designed to cover Showboat type situations.

3.7 Further, the Directive has no requirement relating to the standing of the person who can bring a claim or that the treatment be on the ground of the complainant’s disability/age/orientation etc.  

4. The Effect of European Law in the United Kingdom

4.1 European Law is given effect in the United Kingdom by the United Kingdom Government passing legislation on the same terms as the relevant Directive.  

4.2 The Disability and Sex Discrimination Acts do not therefore implement the Directives.  The Sex Discrimination Act was challenged by way of judicial review in Equal Opportunities Commission v Secretary of State for Trade and Industry [2007] ICR 1234.  The High Court ruled that the Sex Discrimination Act was incompatible with the Directive in relation to transferred discrimination and should be recast.  

5. The Coleman Case

5.1 The Advocate General Poiares Maduro’s opinion was promulgated on 31 January 2008 (Case No C-303/06).  By reference to philosophical concepts underpinning discrimination law, considered that the ECJ ought to recognise that the Directive protects people who, although not themselves disabled, suffer direct discrimination and/or harassment because they are associated with a disabled person.  

5.2 The ECJ has handed down its decision in Coleman v Attridge Law [2008] IRLR 722.  The judgment confirmed and adopted the conclusions reached by the Advocate General.  In particular, it decided that:

· The principle of equal treatment contained within the Directive is not limited to people who themselves possess a particular protected characteristic (in that case disability), but rather, the purpose of the Directive is to combat all forms of discrimination on the protected grounds set out in Article 1 (see §§37-38). Further, in §50, the ECJ reiterated: “Directive 2000/78, which seeks to combat all forms of discrimination on grounds of disability in the field of employment and occupation, applies not to a particular category of person but by reference to the grounds mentioned in Article 1.” An interpretation of the Directive limiting its application only to people who are themselves disabled would be liable to deprive the Directive of an important element of its effectiveness and to reduce the protection it was intended to guarantee (see §51).

· The fact that the Directive includes provisions designed to accommodate specifically the needs of disabled people does not lead to the conclusion that the principle of equal treatment must be interpreted strictly by prohibiting only direct discrimination on grounds of disability and relating exclusively to disabled people (see §43).

· Rather, recital 6 of the preamble to the Directive refers both to the general combating of every form of discrimination and the need to take appropriate action for the social and economic integration of disabled people (see §43).

· The Directive seeks to lay down, as regards employment and occupation, a general framework for combating discrimination on the grounds set out in Article 1 and seeks to create a level playing field across the Community; these objectives would be undermined by taking a restrictive interpretation of the relevant provisions (see §§47-49).

5.3 Thus Ms Coleman could claim direct discrimination on grounds not of her own disability, but on grounds of the disability of her child (see §56).

5.4 The same principles apply to harassment on any of the protected grounds (see §§57-58), such that the relevant provisions “must be interpreted as not being limited to the prohibition of harassment of people who are themselves disabled” (see §58). It followed that Ms Coleman could claim harassment based on unwanted conduct related to the disability of her child (see §59)

5.5 The consequence of the ECJ’s decision is that discrimination by association is prohibited in EU Law.  In so far as UK legislation does not provide for such a prohibition, it fails to implement EC law.  

6. What does that mean for the Disability Discrimination Act 1995 and Ms Coleman?

6.1 A Directive is addressed to the Members States who are required to pass national legislation to put it into effect.  The United Kingdom will be required to amend the Act to the extent that it does not give the protection required by the directive by the date for implementation.

6.2 Directives are capable of being horizontally directly effective in the Members States:  Van Duyn v Home Office [1974] ECR 1337, [1975] 1 CMLR 1.  That means that, if the provision of the directive on which an individual seeks to rely is clear, precise and constitutes a complete obligation, the national court may apply it.  However, the direct effect of a directive can only be pleaded by an individual against a state that has failed to implement it, and not against a non-state entity or individual: Marshall v Southampton and South West Hampshire Area Health Authority [1986] ECR 723, [1986] 1 CMLR 688.  The law firm for which Ms Coleman worked, is not an emanation of the state.  If it were, on the assumed facts, Ms Coleman would win her case.  

6.3 The other route is to argue that the Directive has ‘indirect effect’.   A directive can be given ‘indirect effect’ as between two individuals, in certain circumstances, because of the requirement that national legislation be interpreted in the light of the directive:  Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1981, [1986] 2 CMLR 430.  The fact that the Act predates the Directive does not matter:  Marleasing SA v La Comercial Internacional de Alimentación SA [1990] ECR I-4135, [1992] 1 CMLR 305.  However, it is left to the discretion of the national courts whether or not an interpretation in conformity with a Directive is possible.  Although the UK courts have been bold in the past in their interpretation of UK statutes in the interpretation of European Community law, most notably in Webb v EMO Cargo [1994] ECR I-3567, [1994] 2 CMLR 729, the ECJ itself has in the case has drawn back from such an approach.  

6.4 To interpret the domestic Disability Discrimination legislation as permitting (i) a non-disabled person to bring a claim in the first place and (ii) to interpret the prohibited grounds to include associative discrimination is stretching that duty to the extreme.  

7. ‘Francovich’ Liability

7.1 If it is not possible to read national legislation in the light of the Directive, a claimant’s final resort is to sue the state for loss caused by its failure to implement a directive: Francovich and Bonifaci v Italy [1991] ECR I-5357, [1993] 2 CMLR 66.  The conditions are that the result proscribed by the Directive should grant rights to the individual, that it should be possible to identify the content of those rights by reference to the provisions of the Directive and that there is a causal link between the breach of the state’s obligation and the harm suffered by the injured parties.  The breach must be ‘sufficiently serious’ to merit compensation.  

7.2 A breach is unlikely to be sufficiently serious if there is no case law on or guidance from the Commission on the point, if the state had acted in good faith and if the wording of the provision was ambiguous.  

8. Conclusion

8.1 If Ms Coleman establishes the factual basis of her claim, but then fails on the interpretative problem, the UK Government will have to amend the Disability Discrimination Act 1995 to give effect to the Framework Directive as between two individuals.  Those employed by the State, on the other hand, now already have the right not to be discriminated against on the grounds of another’s disability. 
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