
IER EMPLOYMENT LAW  UPDATE

Da nie l Kind e ll
Pa rt ne r & He a d  o f Em p lo ym e n t
Mo rrish  So lic it o rs  LLP

Always there  for you.

The  ERB - Fire  a nd  re h ire  & co lle c t ive  
re d und a nc ie s



ABO UT US

• O ur firm  wa s  e s t a b lishe d  in  18 8 2  a nd  we ’ve  wo rke d  w it h  t ra d e  un io ns  a nd  
a sso c ia t io ns  fo r o ve r 70  ye a rs

• We  a c t  fo r o ve r 30  t ra d e  un io ns  a nd  a sso c ia t io ns
• We  a c t  fo r p e o p le , no t  co m p a n ie s

Always there  for you.



SERVICES
• Em p lo ym e n t
• Pro fe ss io na l co nd uc t  a nd  re g u la t o ry
• Pe rso na l in ju ry, d ise a se  a nd  m e d ic a l ne g lig e nce
• Disp u t e  re so lu t io n  — p riva t e  a nd  co m m e rc ia l
• W ills , p ro b a t e  a nd  la s t ing  p o we r o f a t t o rne y
• Re s id e n t ia l p ro p e rt y
• Fa m ily la w
• Pro fe ss io na l ne g lig e nce
• Crim ina l d e fe nce , re g u la t o ry a nd  ro a d  t ra ffic

Always there  for you.



Ag e nd a

• Ro a d m a p  t o  im p le m e n t a t io n
• Fire  a nd  re h ire  – p ro p o se d  le g is la t io n
• Co lle c t ive  re d und a nc ie s  – p ro p o se d  le g is la t io n
• Ho w  m ig h t  im p o rt a n t  c a se la w  d e c is io ns  b e  d iffe re n t ?
• Pra c t ic a l im p a c t  a nd  p la nn in g  fo r t he  c ha ng e s

Always there  for you.



The  Em p lo ym e n t  Rig h t s  Bill - W he re  a re  we ? 

Always there  for you.

• 15  Se p te m b e r 25  – Co m m o ns  co ns id e re d  Lo rd s  p ro p o se d  a m e nd m e n t s
• 28  O c to b e r 25  - Lo rd s  s it t ing  t o  co ns id e r Co m m o ns  a m e nd m e n t s  a nd / o r 

re a so ns
• Ro a d m a p  fo r c ha ng e s  t o  fire  a nd  re h ire  a nd  co lle c t ive  co nsu lt a t io n

⚬ Aut um n  20 25 : co nsu lt a t io n  o n  fire  a nd  re h ire
⚬ W inte r/ e a rly  20 26 : co nsu lt a t io n  o n  co lle c t ive  re d und a ncy
⚬ Ap ril 20 26 : co lle c t ive  re d und a ncy p ro t e c t ive  a wa rd  d o ub le d
⚬ O c to b e r 20 26 : fire  a nd  re h ire
⚬ 20 27 : co lle c t ive  re d und a ncy – t h re sho ld s  



Fire  a nd  re h ire  - Pro p o se d  le g is la t io n

Always there  for you.

Ne w  s10 4 I(1)  a nd  (2 )  ERA 19 9 6  

Em p lo ye e  w ill b e  a u t o m a t ic a lly  un fa irly  d ism isse d  w he re  t he  re a so n , o r p rinc ip a l 
re a so n , fo r t he ir d ism issa l is  e it he r o f t he  fo llo w ing :

• The  e m p lo ye r so ug h t  t o  m a ke  a  " re s t ric t e d  va ria t io n"  a nd  t he  e m p lo ye e  d id  no t  
a g re e  t o  it .

• The  e m p lo ye r so ug h t  t o  m a ke  m o re  t ha n  o ne  va ria t io n  a nd  t he  e m p lo ye e  d id  
no t  a g re e  t o  se ve ra l va ria t io ns  t ha t  inc lud e d  t he  re s t ric t e d  va ria t io n .

Re st ric t e d  va ria t io ns  inc lud e  p a y a nd  p e rfo rm a nce , wo rking  t im e  a nd  t im e  o ff a nd  
va ria t io n  c la use s .

Au to m a t ic  un fa ir d ism issa l: re s t ric t e d  va ria t io ns



Auto m a t ic  un fa ir d ism issa l: re h ire  o r re p la ce

Always there  for you.

Ne w  s10 4 I(3 ) , ERA 19 9 6

Em p lo ye e  w ill b e  a u to m a t ic a lly  un fa irly  d ism isse d  w he re  t he  re a so n , o r p rinc ip a l re a so n , fo r t he ir 
d ism issa l is  t o  e m p lo y a no t he r p e rso n , o r t o  re -e n g a g e  t h e  e m p lo ye e , u nd e r a  va rie d  co n t ra c t  o f 
e m p lo ym e n t  t o  c a rry o u t  t he  sa m e  d u t ie s , o r su b st a n t ia lly  t h e  sa m e  d u t ie s , a s  we re  c a rrie d  o u t  
b e fo re  d ism issa l. 

A "va rie d  co n t ra c t  o f e m p lo ym e n t "  = t e rm s  a re  n o t  t h e  sa m e  a n d  o n e  o r m o re  o f t he  d iffe re nce s  
b e t we e n  t he m  co nst it u t e  a  re s t ric t e d  va ria t io n .

Also  n e w  s10 4 K ERA 19 9 6  to  a d d re ss  re p la c ing  e m p lo ye e s  w it h  no n -e m p lo ye e s . Au to m a t ic  un fa ir 
d ism issa l w ill a rise  w h e re  t he  re a so n  (o r p rinc ip a l re a so n )  fo r t he  e m p lo ye e 's  d ism issa l wa s  to  
e na b le  t h e  e m p lo ye r t o  re p la ce  t h e  e m p lo ye e  w it h  a n  in d ivid u a l w h o  is  n o t  a n  e m p lo ye e  o f t he  
e m p lo ye r a nd  t he re  is  no  re d und a ncy s it ua t io n .



Fina nc ia l Diffic u lt ie s  e xce p t io n

Always there  for you.

Dism issa l is  no t  a u to m a t ic a lly  un fa ir if t he  e m p lo ye r sho ws b o t h  o f t he  fo llo w ing :

• The  re a so n  fo r t he  re s t ric t e d  va ria t io n  o r re p la ce m e n t  wa s  to  e lim in a te , p re ve n t  o r 
s ig n ific a n t ly  re d uce , o r s ig n ific a n t ly  m it ig a t e  t he  e ffe c t  o f, a ny fina nc ia l d iffic u lt ie s  w h ic h , a t  
t he  t im e  o f t he  d ism issa l, we re  a ffe c t in g , o r we re  like ly in  t h e  im m e d ia t e  fu t u re  t o  a ffe c t :
⚬ t h e  e m p lo ye r' s  a b ilit y  t o  c a rry o n  t he  b us ine ss  a s  a  g o ing  co nce rn ; o r
⚬ w h e re  t he  e m p lo ye r is  a  p ub lic  se c to r e m p lo ye r (o t he r t ha n  a  lo c a l a u t ho rit y) , t he  fina nc ia l 

su st a ina b ilit y  o f c a rrying  o u t  t he  e m p lo ye r' s  s t a t u to ry func t io ns .
AND

• In  a ll t h e  c irc um st a nce s , t he  e m p lo ye r co u ld  n o t  re a so n a b ly h a ve  a vo id e d  t he  ne e d  to  m a ke  
t he  va ria t io n  o r re p la ce  t h e  e m p lo ye e .

If t h e  fin a n c ia l d iffic u lt ie s  e xce p t io n  a p p lie s , d ism issa l wo n’t  b e  a u to m a t ic a lly  un fa ir, h o we ve r, a n  
ET w ill n e e d  to  d e t e rm ine  if d ism issa l wa s  “o rd ina rily” un fa ir. 



O rd ina ry un fa ir d ism issa l fa c to rs

Always there  for you.

Inc lud e ...
• Any co nsu lt a t io n  c a rrie d  o u t  in  re la t io n  to  t he  va ria t io n
• Any co nsu lt a t io n  c a rrie d  o u t  w it h  re co g n ise d  t ra d e  un io ns
• (W he re  no  re co g n ise d  un io n )  a ny co nsu lt a t io n  c a rrie d  o u t  w it h  a ny o t he r 

p e rso n  re p re se n t ing  t he  e m p lo ye e ' s  in t e re s t s  w ho  ha d  a u t ho rit y  t o  re ce ive  
in fo rm a t io n  a nd  to  b e  co nsu lt e d  a b o u t  t he  d ism issa l o n  t he  e m p lo ye e ' s  
b e ha lf.

• Anyt h ing  o ffe re d  to  t he  e m p lo ye e  b y t he  e m p lo ye r in  re t u rn  fo r a g re e ing  to  
t he  va ria t io n .

• Any o t he r m a t t e rs  sp e c ifie d  fo r t he se  p u rp o se s  in  re g u la t io ns .



Va ria t io ns  t ha t  a re  no t  re s t ric t e d

Always there  for you.

If a n  e m p lo ye r w ishe s  t o  va ry a  co n t ra c t  o f e m p lo ym e n t  b y d ism issa l a nd  re -
e ng a g e m e n t  a nd  t he  va ria t io n  isn ’t  a  re s t ric t e d  va ria t io n , t he n  it  wo n’t  b e  
a u to m a t ic a lly  un fa ir. 

Ho we ve r, a n  ET w ill ne e d  to  a sse ss  o rd ina ry un fa irne ss  in  line  w it h  t he  fa c to rs  
re fe re nce d  in  t he  p re vio us  s lid e . 

 



St a t u to ry Co d e  o f Pra c t ice

Always there  for you.

Im p o rt a n t …

The  St a t u to ry Co d e  o f Pra c t ice  o n  d ism issa l a nd  re -e ng a g e m e n t  c a m e  in to  fo rce  
18  J u ly 20 24 . 

A 25 % up lift  t o  co m p e nsa t io n  a p p lie s  fo r fa ilu re  t o  co m p ly w it h  t he  Co d e . 

 



Co lle c t ive  re d und a nc ie s  - p ro p o se d  le g is la t io n

Always there  for you.

Ne w  s18 8 (A1)  o f TULRCA 19 9 2  

The  o b lig a t io n  to  co lle c t ive ly co nsu lt  o ve r re d und a nc ie s  is  t rig g e re d  w he re  a n  e m p lo ye r is  
p ro p o s in g  to  d ism iss  a s  re d und a n t  w it h in  a  p e rio d  o f 9 0  d a ys  o r le ss  e it h e r:

• 20  o r m o re  e m p lo ye e s  a t  o ne  e s t a b lish m e n t ; o r
• a t  le a s t  t he  " t h re sho ld  num b e r o f e m p lo ye e s" , a s  d e fine d  in  a  ne w  s19 5 A o f TULRCA 19 9 2 .

If t he  t rig g e r is  m e t , co lle c t ive  co nsu lt a t io n  m u st  b e g in  a t  le a s t  30  d a ys  b e fo re  t he  firs t  d ism issa l 
t a ke s  e ffe c t . W he re  t he  e m p lo ye r is  p ro p o s in g  to  d ism iss  a s  re d u n d a n t  10 0  o r m o re  e m p lo ye e s , 
co lle c t ive  co nsu lt a t io n  m u st  b e g in  a t  le a s t  4 5  d a ys  b e fo re  t he  firs t  d ism issa l t a ke s  e ffe c t .

The  t h re sho ld  num b e r m a y b e  e it h e r a  sp e c ifie d  n u m b e r, a  n u m b e r d e fin e d  b y a  sp e c ifie d  
p e rce n t a g e  o f e m p lo ye e s , o r d e t e rm in e d  in  a n o t h e r wa y sp e c ifie d  in  t h e  re g u la t io ns . Ho we ve r, it  
m ust  n o t  b e  lo we r t ha n  20 .



Co nsu lt a t io n  O b lig a t io ns  co n t inue d

Always there  for you.

Ne w  s18 8 (2A)  o f TULRCA 19 9 2  

O b lig a t io ns  t o  co nsu lt  und e r s18 8  w ill no t  re q u ire  a n  e m p lo ye r t o  co nsu lt  a ll 
a p p ro p ria t e  re p re se n t a t ive s  t o g e t he r, no r t o  und e rt a ke  co nsu lt a t io n  w it h  a  vie w  
to  re a c h ing  t he  sa m e  a g re e m e n t  w it h  a ll t he  a p p ro p ria t e  re p re se n t a t ive s .

If e m p lo ye e s  a re  no t  a ll a t  o ne  e s t a b lishm e n t , a  ne w  s18 8 (4 ) (c a )  o f TULRCA 19 9 2  
w ill re q u ire  e m p lo ye rs  t o  d isc lo se  in  w rit ing  to  t he  a p p ro p ria t e  re p re se n t a t ive s  
t he  t o t a l num b e r o f e m p lo ye e s  it  is  p ro p o s ing  to  d ism iss  a nd  d e t a ils  o f t he  
e s t a b lishm e n t s  in  w h ic h  t he y a re  e m p lo ye d .



Inc re a se  t o  p ro t e c t ive  a wa rd

Always there  for you.

S18 9 (4 ) (b )  o f TULRCA 19 9 2  w ill b e  a m e nd e d  to  inc re a se  t he  m a xim um  p ro t e c t ive  
a wa rd  fro m  9 0  d a ys ’ t o  18 0  d a ys '  p a y.

Am o un t  is  unc a p p e d . 

Since  20  J a nua ry 20 25  ET m a y inc re a se  a  p ro t e c t ive  a wa rd  b y up  to  25 % fo r 
fa ilu re  t o  co m p ly w it h  t he  ACAS Co d e  o n  d ism issa l a nd  re -e ng a g e m e n t  o r a ny 
o t he r Co d e . 

Exp e c t e d  to  b e  in  fo rce  b y Ap ril 20 26 . 



Ca se  la w  – a  d iffe re n t  o u t co m e  und e r t he  ne w  ERB ru le s?  

Always there  for you.

Ca t a m a ra n  Cru ise rs  Ltd  v W illia m s  a nd  o t he rs  [ 19 9 4 ] ?

Gla sg o w  Cit y Co unc il v  De a ns  a nd  o t he rs  EATS/ 0 0 6 1/ 0 5 ? 

Te sco  Sto re s  Ltd  v USDAW  [ 20 24 ] ? 

P&O  Fe rrie s?

Wo u ld  ne w  a u to m a t ic  un fa ir d ism issa l ru le s  a nd  g re a t e r fina nc ia l p e na lt ie s  ha ve  
m a d e  a  d iffe re nce ? 



Pra c t ic a l im p a c t  a nd  p la nn ing  fo r t he  c ha ng e s

Always there  for you.

• ETs w ill h a ve  to  m a ke  find ing s  a s  t o  w he t he r t he  fina nc ia l d iffic u lt ie s  e xce p t io n  ha s  b e e n  m e t , a s  
o p p o se d  to  ju s t  “so und  b us ine ss  re a so n s”

• Pu sh  h a rd  fo r e vid e nce  o f a lle g e d  fin a nc ia l d iffic u lt ie s , if ra ise d , a nd  c ha lle n g e  it . The  fina nc ia l 
d iffic u lt ie s  e xce p t io n  is  ve ry lim it e d  in  sco p e

• En su re  yo u  ha ve  e vid e nce  t ha t  a ll o t he r o p t io ns  ha ve  b e e n  co ns id e re d
• En fo rce  t h e  p ro vis io ns  o f t he  St a t u to ry Co d e  o f Pra c t ice  a nd  re m ind  e m p lo ye rs  o f t he  25 % up lift  

fo r fa ilu re  t o  co m p ly
• Re m in d  e m p lo ye rs  o f t he  g re a t e r fina nc ia l p e na lt ie s  fo r fa iling  to  co lle c t ive ly in fo rm  a nd  co nsu lt  – 

it  a p p lie s  t o  re d und a ncy a nd  fire  a nd  re h ire  sce na rio s
• Em p h a s is  w ill b e  o n  re a c h ing  a g re e m e n t  t h ro ug h  p ro p e r co nsu lt a t io n . Ensu re  suc h  co nsu lt a t io n  

s t a rt s  e a rly
• Wa tc h  o u t  fo r a t t e m p t s  b y e m p lo ye rs  t o  m a ke  c h a n g e s  n o w, b e fo re  t h e  ne w  ru le s  a p p ly



ANY Q UESTIO NS?
Da nie l Kind e ll
Pa rt ne r |  He a d  o f Em p lo ym e n t
in fo @m o rrishso lic it o rs .co m
0 33  334 4  9 6 0 0

Mo rrish  So lic it o rs  LLP
m o rrishso lic it o rs .co m

Always there  for you.
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