Collective Consultation: Past, Present and Future

1. Section 188(1) TULR(C)A will be familiar to most present. I want to focus on three specific areas in a little detail rather than cover the basic ground. They are:
· The purpose of consultation;

· The question of timing;

· The development of the remedy;

· The recent changes.

Purpose
2. By way of introduction the statutory scheme under envisages two stages:
· The provision of written information to the representatives.

· Consultation on the proposed redundancies "with a view to reaching agreement" about certain matters
3. It is not necessary for employers and representatives to actually reach agreement, and the consultation process is more of an exchange of views. An employer, or union, who is intransigent may be held to in breach. Both parties therefore invariably start off from a high point knowing they have a true reserve position.
Information about the proposals

4. The following written information must be provided as a minimum:

· The reasons for the proposed dismissals.

· The numbers and descriptions of employees whom it is proposed to dismiss as redundant.

· The total number of employees of any such description employed by the employer at the establishment in question.

· The proposed method of selecting employees who may be dismissed.

· The proposed method of carrying out the dismissals, with due regard to any agreed procedure, including the period over which the dismissals are to take effect. 

· The proposed method of calculating the amount of any redundancy payments to be made (over and above the statutory redundancy payment) to employees who may be dismissed.

· "Suitable information" about its use of agency workers.

· The number of agency workers working temporarily for and under the supervision and direction of the employer.

· The parts of the undertaking in which they are working.

· The type work they are carrying out.

5. It should be remembered that `redundancy’ includes a reorganisation involving changing terms and conditions if dismissals will result because they are a dismissal "not related to the individual concerned or for a number of reasons all of which are not so related".
6. Whilst this is the information to be provided there is a difference in the matters that must be covered by the consultation. It is not necessary for the employer to provide all of the statutory information at the outset of consultation. Case law indicates that consultation can be deemed to have commenced as long as the employer has provided sufficient information to enable meaningful consultation to take place A good example is where the employer’s consultation time frame easily satisfies the relevant minimum period but at the outset it is not ready to give details about proposed selection criteria (see MSF v GEC Ferranti (Defence Systems) Ltd (No.2) [1994] IRLR 113 approved in Akavan Erityisalojen Keskuslitto AEK ry and others v Fujitsu Siemens Computers Oy C-44/08). 
7. The purpose is to include consultation about:
· Avoiding the dismissals;

· Reducing the number of employees to be dismissed;

· Mitigating the consequences of the dismissals.

Consultation on avoiding the dismissals

8. The case of UK Coal v. NUM held that the employer was obliged to consult about the business reasons for the proposed redundancies as part of the obligation to consult over ways in which the redundancies can be avoided . 
9. In United States of America v Nolan [2011] IRLR 40, a case concerning the closure of a US airforce base the United States argued that the UK Coal Mining case was wrongly decided and that the Fujistu case held that consultation about a strategic business or operational decision that will lead to redundancies is not required by the Directive and therefore domestic legislation should go no further. 
10. The Court of Appeal found that such an interpretation was far from clear. the matter was referred to the ECJ. The Advocate General took the view that it was for the national court to determine and appeared to disagree with the USA (in a footnote!) but the ECJ held that it had no jurisdiction. The matter will return to the Court of Appeal with no one the wiser.
Timing?

11. There is no specific obligation to commence consultation at a particular point in the employer's decision-making process. The legislation works backwards from the date on which the first of the dismissals occurs and examines whether consultation began sufficiently far in advance of that date. 
12. The phrase used is "in good time" but in addition specific minimum periods must elapse between the start of consultation and the date of the first dismissal, depending on the numbers of dismissals proposed. 
13. The focus is on the employer’s state of mind or how well formed their views are. In domestic legislation this is when the employer first "proposed" dismissals. In the case of the Directive, the obligation applies as soon as collective redundancies are "contemplated". There has been a significant amount of case law generated over this and it is clear that that "contemplates" refers to an earlier stage in the decision-making process than "proposes". 
14. The Directive and TULRCA were amended (in 1992 and 1993 respectively) to require consultation to commence "in good time". TULRCA goes further in setting out a minimum period between the start of consultation and the first dismissal. This means that the focus is now on whether the period allowed for consultation is adequate, measuring backwards from the proposed date of dismissal, rather than whether it started at a particular stage in the decision-making process. What remains is that the consultation must always be started before any final decisions on redundancies have been made, otherwise the consultation will have been undertaken "with a view to reaching agreement" over ways of avoiding the redundancies.
15. The time limits referred to above are as follows:
· Where the employer is proposing to dismiss 100 or more employees within a 90-day period, consultation must begin at least 45 days before the first dismissal takes effect (this reduced from 90 days on 6 April 2013).

· Where the employer is proposing to dismiss between 20 and 99 employees in a 90-day period, consultation must begin at least 30 days before the first dismissal takes effect.

In good time

16. The periods set out above are minimum requirements. The overriding obligation under TULR©A is that consultation begins "in good time" before the redundancies take effect. In some cases, the relevant minimum period may be insufficient for there to be proper consultation on all the issues on which the employer is obliged to consult. 
17. The EAT held in MSF v Refuge Assurance [2002] IRLR 324 that the obligation to consult in good time under the Directive requires the employer to form a view on:
· The likely date of collective redundancy, assuming that adequate negotiations took no more time than could be reasonably expected and that negotiations took place with willingness and good faith on both sides towards reaching an agreement. 

· How long it could reasonably be expected to take to negotiate an agreement covering at least the required subjects. 
18. Good time is therefore not judged according to how much time has passed since the employer first contemplated (or proposed) making redundancies. It is judged according to how much time is left until the proposed redundancy date. In Griffin v South West Water Services Ltd [1995] IRLR 15, the EAT held that the Directive does not require an employer "to embark upon the process of consultation at any particular moment, much less as soon as he could be said to have in mind that collective redundancies may occur".
19. Although the MSF and Griffin cases concerned the interpretation of the Directive and not section 188 of TULRCA, tribunals must interpret TULRCA so as to give effect to the Directive. However, there has been no ECJ decision on the point to date.
20. An alternative view appears to have been taken by the tribunal in Unison v Leicestershire County Council [2006] IRLR 810, which held that once there is a "proposal" within the meaning of TULRCA, consultation must commence "speedily" thereafter. Both the EAT and the Court of Appeal refused to hear the employer's appeal against that point since it had not been argued at Tribunal. However, as a Tribunal decision it is not binding on other tribunals (and there are EAT authorities suggesting the contrary: see Griffin and Amicus v Nissan Motor Manufacturing (UK) Ltd UKEAT/0184/05 in which the EAT held that consultation with union representatives which commenced several months after the employer had announced its relocation proposals and which effectively only lasted two weeks, was still "in good time" as the proposals were still at a formative stage). 

Less than a "decision"

21. "Proposing" is generally held to occur at an earlier stage than an actual decision by the employer to make redundancies. For example, in MSF v Refuge Assurance the EAT interpreted "to propose" according to its dictionary definition of "to lay before another or others something which one wishes to be done". Employers cannot begin consultation with a closed mind or properly consult over something that they have already decided to do. Consultation must therefore begin while the proposals are still at a formative stage.
22. In Leicestershire County Council v UNISON, an employment tribunal found that the Council had breached section 188 by failing to consult when it sought to make changes to its employees' contracts by dismissal and re-engagement. The employer sought to argue that the duty to consult did not arise until the Council members had approved the plan to dismiss and re-engage the staff. The tribunal considered that this argument was not to be accepted and that the obligation to consult arose before a decision to dismiss had been taken. Further the tribunal held that the decision had in fact been taken by the Council's management a month before it was formally approved by the Council's members. 
23. The EAT upheld this decision and took a purposive approach following the ECJ's decision in Junk v Kühnel [2005] IRLR 310 in construing the words "proposing to dismiss" to mean "proposing to give notice of dismissal". This approach emphasises that consultation should begin at a stage before decisions on dismissal for redundancy are made. The tribunal had correctly found that not just a proposal but a decision had been reached before consultation began.

More than a mere "contemplation"

24. However, a proposal means more than a mere contemplation of the possibility of redundancies. In MSF v Refuge Assurance the EAT rejected the argument that an employer who clearly had in mind that redundancies were necessary but had not yet determined which establishments would be affected could be under a duty to consult its entire workforce. Before the duty to consult arises, the employer's decision-making process must be sufficiently well advanced to have identified the fact that over 20 employees would be dismissed as redundant at one establishment within a period of 90 days or less.

Protective Award

21.
If the tribunal finds a complaint under TULRCA well founded, it must make a declaration to that effect and may also make a protective award (section 189(2), TULRCA). The protective award is an order that the employer shall pay remuneration to employees for a "protected period". This award does not only apply to those employees who are representatives or would be representatives who have brought a complaint. The employment tribunal may extend the award to affected employees of `any description’ in respect of whom the employer has failed to comply with any requirement of TULRCA. 
22.
However, the award will only benefit those employees whose appropriate representatives have brought a claim or who have themselves brought claims in the absence of any appropriate representatives. Where a claim is made by a recognised trade union (www.practicallaw.com/5-200-3438), the protective award will only benefit employees in respect of whom the union is recognised (that is, those within the relevant bargaining unit usually defined by the collective agreement) and therefore will not be enforceable by other classes of employee even if they are members of the union (Transport & General Workers Union v Brauer Coley Ltd [2007] IRLR 207.

23.
These employees must make a claim through their own appropriate representatives if any are in place, or individually if not. Where an employee brings a claim individually they only do so for themselves.
Purpose of award

25. The protective award is intended punish the employer for not complying with the obligations under section 188, not to compensate the employee for their individual financial loss (GMB v Susie Radin Ltd [2004] IRLR 400). It follows that receipt of wages during the protected period will not reduce that employee's entitlement under the protective award.

26. Susie Radin involved the closure of a factory resulting in 108 redundancies. The employer failed to provide any of the information required under TULRCA, and what little consultation took place was found to be "simply going through the motions" rather than a genuine attempt to consult. Upholding the tribunal's decision to impose a maximum 90-day protective award, the Court of Appeal set out the following principles:
· The purpose of a protective award is to provide a sanction for the breach of the obligations under section 188 by the employer. It is not to compensate employees for any loss which they have suffered as a result of the breach.

· The tribunal's discretion to do what is just and equitable is very wide but it should primarily focus on the seriousness of the employer's default.

· The seriousness of the default will vary from a mere technical breach to a complete failure to inform or consult under section 188.

· The tribunal may wish to consider whether the failure was deliberate and whether legal advice was available to the employer about its obligations.

· It is entirely appropriate in a case where there has been no consultation at all for the tribunal to start with the maximum permitted protective award and then examine whether there are any mitigating circumstances which would justify this maximum period being reduced.

What is next?

27. On 6 April 2013, the Trade Union and Labour Relations (Consolidation) Act 1992 (Amendment) Order 2013 (SI 2013/763) made the following changes to the rules on collective redundancy consultation: 
28. Where an employer is proposing to dismiss 20 or more employees at one establishment within a 90-day period, employees on fixed-term contracts "which have reached their agreed termination point" are excluded from collective redundancy consultation obligations. Typically this involved University and College lecturers engaged on a term by term basis who would be dismissed and then (sometimes) re-engaged.
29. Where an employer is proposing to dismiss 100 or more employees at one establishment within a 90-day period: 

· The minimum period before the first redundancy can take effect was reduced from 90 to 45 days after a consultation starts. 

· The period for lodging a form HR1 was reduced from 90 to 45 days before the first redundancy takes effect. 
30. The Consultation had suggested 30 days as one proposal but one can’t escape the feeling that this was presented as an extreme position with the hope of meeting in the middle. 

New Acas guide on collective redundancy consultation

31. Acas has also published How to manage collective redundancies, a non-statutory guide aimed at employers. The guide includes:
a. A ten-point checklist of key issues to consider when faced with a collective redundancy situation. 

b. An outline of the legal requirements and responsibilities of an employer in a collective redundancy situation. 

c. An explanation of the meaning of "establishment", setting out a summary of the case law on the issue and suggesting some key questions for employers to consider when determining what is meant by an establishment in their particular circumstances. For example (1) is it a `distinct entity’- this does not require geographic separation from other units, does not require independence and not require and independent management; (2) does it have a degree of permanence and stability; (3) does it have the ability to carry out the tasks it has been assigned; (4) does it have a workforce/organisational structure to allow it to carry out its function;
d. Advice on how to deal with cases in which TUPE 2006 also applies, or in which the employer is potentially insolvent. The suggestion is both employers should work together.
e. A sample redundancy selection criteria matrix (attendance, disciplinary record, skills, standard of work) and redundancy procedure for agreement between employers and employee representatives.
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