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SECTION 69 THE ENTERPRISE AND REGULATORY REFORM ACT 2013
· likely to come into force 1.10.2013. 

to remove the right of injured employees to claim damages as a consequence of their employer breaking a statutory duty to ensure their health and safety. They can only then use the common law. Reversion for workers to H and S rights from century before last! 
Effect on injured individual 

a) “Strict”  liability duties 

E.g. Thompsons’ case studies of death of:

Graham Meldrum

Graham Meldrum suffered fatal injuries in the course of his employment.  He was working as an HGV delivery driver delivering food to a supermarket. The tailgate of his HGV was defective. It swung open and crushed Graham Meldrum’s head causing a horrific and extremely painful death.  We acted on behalf of his partner, Karen Thomson, and their six children.  

The family were compensated because they could rely on the “strict” obligation of Regulation 5 of the Provision and Use of Work Equipment Regulations 1998 to maintain safe equipment. The tailgate should not have moved from a fixed position. We don’t necessarily know where a fault arises: it can be at vehicle manufacture, a bad service, repair or adaptation or some event totally unknown to the employer which, even a very vigilant system of maintenance would not have detected. 
The family’s lawyers advised they would not have received any compensation under common law as there was a reasonable system of maintenance and no typical evidence of negligence, e.g. no missed services and no prior complaint or near misses. 

This new law accords with Lofstedt’s wishes from his report on health and safety for the coalition – he saw an injustice in liability being fixed on an employer for want of actions which were beyond what is “reasonably practicable”.

But consider consequences of such a law:

· If the claim fails then burden of lost income falls on family, social services, NHS ( if injured rather than killed), State benefits albeit reduced after cuts, the diminished State support  is your back up  in time of austerity,  not the  insurer with deeper pockets

· double bind with other legal reforms (LASPO Act): when considering claim an injured person must add reduced chances of success and high cost of proving negligence to new much stricter rules on costs they can recover, removal of right to recover insurance premium against the legal risks (which may now come from their damages if they win though not with Thompsons’ Union cases) -all a massive deterrent against litigation. This particularly for cases worth up to £25k with costs to be fixed at £750. Bearing in mind total loss of index finger merits award of £13,400 this is a high cut off even allowing for loss of earnings on top. £25 k is a lot of money and more people wish to enforce their rights too in a recession: injustice of unequal fight with insurers with deeper pockets.  
· compare strict doctrine of vicarious liability when injured person devastated by assault. State has  now drastically restricted right to recompense (CICA cuts)  but court says you have remedy against insured employer even when they did not reasonably know about offence because they create risk in the job  and “profit “ from it.  See JGE v Trustees of Portsmouth Roman Catholic Diocesan Trust {2012} EWCA Civ 938 12 July 2012 “even when the risk is not reasonably foreseeable.” Privatisation of rights exists here and courts and media are very comfortable with the concept, e.g. BBC claims. Will common law courts mirror this? 
· Even in successful cases certainty and minimal cost replaced by expensive litigation – at moment we know where we are and process quick and cheap  – insurers’ costs may actually go up now. 

What legal remedy then is left for employee? 

· consider:
1) Employers’ Liability Defective Equipment Act 1969. Should still be law (‘til spotted?!) 

But N.B must prove the defect was caused by negligence somewhere in chain though need not prove where it arose e.g. manufacture or supply or service or employer. Need to prove fault. Still much harder case than “strict liability”.

b) All other statutory duties! 
· remember that apart from strict liability Lofstedt said “I have neither seen nor heard any evidence to suggest there is a case for radically altering or stripping back current health and safety regulations.”

They have all gone for the individual who wishes to plead a statute has been broken and that the breach gives him a right to damages, even the duties which only ask an employer to do what is reasonably practicable – as Lofstedt had thought fair. He now says this is “More far reaching than I anticipated” and “the Government should ensure there are no unforeseen consequences” (!) 

What are likely consequences? 

Number of accidents? Consider that Lofstedt found health and safety regs were justified under a cost benefit analysis. It works –  approx. 70% reduction in accidents since HSWA and 70% managers credit legal obligation as reason for complying with regs (as opposed to say insurance premiums or bad publicity) Regs  encourage safe behaviour! (chapter 3 paras 12 and 13) 

N.B. businesses also told Lofstedt that they credited Regs and ACOP’s with explaining to them how to be safe so are practically useful in ensuring safe behaviour (especial credit given to manual handling – 50% reduction in time off and accidents and PUWER in chapter 6 para 7)  

Why did Government propose this in face of Lofstedt: do they think it will reduce red tape e.g. risk assessments and free up businesses for time to create wealth? It was announced under banner of meeting the “red tape challenge”. Seems to flag is up a cultural or habitual change not to be pro-active in risk assessments or monitoring H and S.
But Lofstedt: “ there is no  question in my mind on basis of evidence I have seen and heard that a legal requirement to do a risk assessment is a fundamental step in appropriate management of risk for any business.” 

More accidents seem very likely, otherwise what is point of the change – how otherwise will behaviour change?  

Legal cases Was this perhaps product of the topical L word (lobbying) for insurers or Defendant lawyers who feel will reduce their potential for legal liability? This need not be paranoia- David Cameron’s article in Evening Standard 1st or 2nd  2012 followed by his summit with insurers on Valentine’s Day. 
May well be wrong because this is still law whose breach can be pleaded in negligence by individuals. Courts do not as a rule allow employer to plead a different common law standard of safety as they see it to that laid down in statute - see case of:

 Lochgelly Iron and Coal Co. Ltd v M’Mullan (1934) AC 1, Lord Atkin, page 9 

“…if the duty to the injured person is imposed by statute, and the breach is proved, all the essentials of negligence are present. I cannot think that the true position is that in such cases negligence only exists where the (court) agrees with the Legislature that the precaution is one that ought to be taken. The very object of the legislation is to put that particular precaution beyond controversy.”
We can also plead failure to breach ACOP’s as negligence – so cases may stay as strong while employer encouraged not to risk assess – red tape. 
State employees will have strongest cases – against State! 

Most of these laws arise from EC Directives. While a non-public employer may argue the Directives were not directed on to them and they need only heed the new weaker Regulations, any public body employer must still comply with Directives regardless of the above point. The Directives are as a rule far stricter in health and safety duties.  Irony that Govt themselves most likely to have unsuccessful defence and costly and complex legal cases in age of austerity. 

Legal and insurance costs If this in doubt then the inevitable uncertainty will lead to more legal cases. Lawyers fill a gap! More costs? 

Social cost: if more accidents and more time off and more cost to society (currently £20 billion per year  not paid by insurers if case unsuccessful or not brought at all – burden falls on State and  externalised” (Lofstedt chapter 3 paras 10 and 17)  the invisible support structures ( people) in time of austerity.   
Remedies?
Legal challenges ( as above and maybe others eg Frankovich challenge arguable)

Union representation especially Safety Reps. Complaints to HSE.

Empathy with injury victims : is readily available when you know them eg Times newspaper campaign re H and S issues in cycling when their journalist seriously injured.

Education : the ridiculous logic that as per Lord Young compensation culture does not exist but because the myth persists something must be done. Is a fair analogy for policy making say that if people perceived there was a high rate of frivolous unjustified arrests and a study showed the contrary ie arrests down and those made justified in conviction rates, that the Govt would press home a message of a culture “ handcuff harassment “ and reduce police and prosecution numbers , thus making more crime likely?! 

Lobbying?!  Unions at Parliament 11th June 2013.
I.E.R Talk


Thompsons Solicitors 
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