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BACKGROUND
The Public Interest Disclosure Act 1998 (“PIDA”) came into force on 2 July 1999.    It was introduced following various disasters, such as the Zeebruge ferry disaster, the Clapham Junction train crash and the BCCI banking disaster.  The public inquiries of these incidents revealed that some employees were aware of the issues and what was going on in the workplace, but were too scared to say or do anything about it.  The whistleblowing charity, Public Concern at Work was therefore set up in 1993 and following pressure to introduce protective legislation, PIDA came into force in 1999.

THE LEGISLATION
PIDA inserted various sections into the Employment Rights Act 1996 (“the ERA”), the aim of which was to protect workers from being subjected to unfair treatment or dismissal as a result of raising genuine concerns about malpractice and wrongdoings in the workplace.  

In order to make a PIDA claim, a worker will have to show 1) that they made a qualifying disclosure, 2) that they followed the correct disclosure procedure and 3) that they suffered a detriment or were dismissed as a result of making the disclosure.
The main provisions of the ERA are:

Section 43A – 43L – where the definition of a protected disclosure is contained, including the types of disclosure that can be made and the conditions that must be fulfilled when making the disclosure;
Section 47B – which states that a worker has the right not to suffer a detriment as a result of making a protected disclosure;

Section 103A – which states that the dismissal of an employee is automatically unfair if the principal reason for the dismissal is that the employee made a protected disclosure.

QUALIFYING DISCLOSURE
Section 43B(1) ERA states:

“In this Part a “qualifying disclosure” means any disclosure of information which, in the reasonable belief of the worker making the disclosure, tends to show one or more of the following-
a) that a criminal offence has been committed, is being committed or is likely to be committed,

b) that a person has failed, is failing or is likely to fail to comply with any legal obligation to which he is subject,

c) that a miscarriage of justice has occurred, is occurring or is likely to occur,

d) that the health and safety of any individual has been, is being or is likely to be endangered,

e) that the environment has been, is being or is likely to be damaged, or,

f) that information tending to show any matter falling within any one of the preceding paragraphs has been, or is likely to be deliberately concealed.”

A qualifying disclosure must fall within one or more of the above categories, known as the relevant failures.  So, for example, a breach of a professional duty which does not have the force of law and does not constitute a risk to health and safety or the environment would not be covered by PIDA.  
The wrongdoing can be in the UK or elsewhere, and can be wrong under UK or foreign law.

“Disclosure”

A worker must communicate the information by some effective means.  
Bolton School v Evans 2007 ICR 641 – An employee of the school formed the view that the school computer system was vulnerable to hacking and in order to prove the point he hacked into the system. The Court of Appeal held that the process of hacking was not capable of being a disclosure of information. 

Aspinall v MSI Mech Forge 2002 EAT/891/01 – An employee had a dispute regarding an accident that he had at work.   He asked a colleague to video the site of the alleged accident.  The videoing was not deemed to be a disclosure of information. 

Geduld v Cavendish Munro Professional Risks Management Ltd 2010 IRLR 38 – The Tribunal accepted that a solicitor’s letter alleging a breach of contract amounted to a disclosure by the worker.  However, the Employment Appeal Tribunal overturned the decision, drawing a distinction between what is an allegation and a disclosure of information.

Section 43L of the ERA states that a disclosure can be said to have taken place even if the person to whom the information is disclosed is already aware of it.  
The disclosure does not have to relate to the conduct of the whistleblower’s own employer. However, this does not mean that the whistleblower does not need to be a worker at the time of the disclosure - the wording of the statutory provisions clearly identify a “worker” as making the disclosure.   What this does mean is that a worker can claim protection under PIDA against his current employer as a result of making a protected disclosure about a former employer (BP Plc v Elstone 2010 UKEAT 0141_09_3103).
There will be no disclosure if the person making the disclosure commits a criminal offence when making it (section 43B(3) ERA).

“Of information” 

There must be some information which is conveyed in the disclosure.  

A petition which conveyed no information but simply sought assurances that an employer would not engage in unlawful activity was not a disclosure of information (Everett v Murrell) 
A grievance letter can constitute a disclosure, so long as it contains a disclosure of information.  
Sangha v Weetabix Ltd ET Case No 1900702/08 – a worker complained of bullying and harassment, claiming that she felt threatened.  The Tribunal held that the grievance constituted a qualifying disclosure as the Claimant had made clear that her health and safety  was being or was likely to be endangered.
“Reasonable belief”

Section 43B(1) requires that the worker has a reasonable belief that the information tends to show one of the situations in (a) to (f).

It is important to note that there is nothing to say that the worker has to be right.  The belief could turn out to be wrong.  The requirement is that the worker’s belief must be reasonable (Babula v Waltham Forest College 2007 ICR 1026) 

In determining whether a worker’s belief is reasonable, all of the circumstances will be considered.  The factual accuracy of the information and the worker’s understanding of the employer’s legal obligation is important.  The less clear or vague the worker is, the more difficult it will be for them to show that they had a reasonable belief of the employer’s wrongdoing. 

Starforth v Eagle Pest Control Services (UK) Ltd, ET Case no 2510727/2006 – A pest control technician told his employer that it could be a breach of health and safety regulations for him to spray an area with insecticide to eradicate fleas unless he had seen the fleas.  The Tribunal accepted that S had a genuine belief in what he was saying but that it was not a reasonable belief. 

Goode v Marks and Spencer UKEAT/0442/09/DM – the expression of an opinion about an employer’s proposal to change a discretionary enhanced redundancy pay does not amount to a qualifying disclosure.  The Claimant’s opinion was not enough to show that he had a reasonable belief that the Respondent had failed to comply with its legal obligations.

THE RELEVANT FAILURES – (A) – (E)
The most common failure relied on is 43B(1)(b) – the failing, or likely failing, to comply with any legal obligation.

The term “likely” requires more than a possibility or a risk.  It is quite a high threshold as the whistleblower has to show that employer is probably going to commit the failure. 
There is no express requirement that the relevant failure has to have any serious or significant interest to the public.  

Parkins v Sodexho (2002) IRLR 109 – the EAT held that a legal obligation which arises from an individual’s contract of employment can fall within section 43B(1)(b).  
PROTECTED DISCLOSURE

A qualifying disclosure will become a protected disclosure if it is made in accordance with the provisions set down in Sections 43C- 43H ERA.

There are various bodies to whom the disclosure can be made:

a) the employer or other responsible person;

b) their legal adviser;

c) a Minister of the Crown;

d) a prescribed person, prescribed by an order made by the Secretary of State;

e) in certain limited circumstances a third party unconnected with the employment.

The most common form of disclosure is to the employer.
All qualifying disclosures, save for those that are made to legal advisers, must be made in good faith.  Street v Derbyshire Unemployed Workers’ Centre (2004) IRLR 687 is the leading case on this.  
The disclosure must be in pursuit of a good motive.  If disclosure is made in pursuit of an ulterior motive then it will not be protected.   Where a disclosure with mixed motives is made, a Tribunal will have to assess what the dominant purpose for making the disclosure was.  If it finds that the disclosure was made for the purpose of something other than the public interest, it should come to the conclusion that the disclosure was not made in good faith.  

Ray v Fish Brothers (Swindon) Ltd ET Case No 1400838/2008 – R took a dislike to a new colleague (N) and reported him for bullying and harassing another colleague.  R was then subject to disciplinary proceedings as a result of making unfounded and malicious complaints.  After resigning, R brought a whistleblowing complaint.  The Tribunal concluded that although R’s complaint of N’s alleged harassment might have amounted to a qualifying disclosure, it was not made in good faith.  R’s main motive was to continue his ongoing attack against N. 

Rowe v Halsall t/a Malvern Nursing Home ET Case No 1804892/05 – R was employed as a Care Assistant in a nursing home.  One day she left a resident sitting on the toilet naked.  This was reported to her manager.  In response, R raised concerns about the practices of other staff members and reported her concerns to the Commission for Social Care.  The Tribunal found that R had made her disclosures in good faith. 
PROTECTION FROM DETRIMENT AND DISMISSAL 
A worker who has made a protected disclosure can complain if they feel that they have suffered a detriment (section 47B (1) ERA).  There is no definition of detriment in the ERA but it could include things such as disciplinary action, refusal to promote or a reduction in pay.

A detriment can be suffered post employment, as long as the disclosure was made whilst the Claimant was a worker.  For example, the giving of a bad reference could amount to a post termination detriment. 

Section 103A ERA states that a dismissal will be automatically unfair if the reason, or if more than one, the principal reason, for the dismissal is that the employee made a protected disclosure.  No qualifying period of employment is needed to pursue this claim. 
In both cases the Tribunal will need to assess whether the detriment or dismissal flowed from the protected disclosure.   There are slightly different tests in a detriment and dismissal scenario but generally the Tribunal will need to ask itself why the employer acted in the way that it did. 
Harcourt v Governors of the Green School ET Case No 2312575/08 –The school appointed a new head teacher with whom H had a prickly relationship.  H lodged a grievance accusing the head teacher of financial irregularities.  They were found unproven.  Counter allegations were made against H which were upheld and she was dismissed.  H brought a claim of unfair dismissal.  The Tribunal found that whilst part of the reason for dismissal may have been the disclosure, the principal reason was the breakdown in trust and confidence. 
REMEDY

Compensation for a detriment claim is up to the Tribunal depending on what they deem just and equitable in the circumstances and having regard to any loss that may be attributable to the detriment.  Compensatory awards in detriment claims can also include a sum for injury to feelings.

There is no cap on compensation in the event that a claim for unfair dismissal is successful, unlike “normal” unfair dismissal claims where the cap is currently £65,300.

Following a Government consultation earlier this year the Employment Tribunal claim form was amended to allow an employee who submits a whistle blowing claim to indicate if they want the Tribunal to pass their complaint to the appropriate regulator e.g. the Health and Safety Executive, Financial Services Authority or Inland Revenue.  The appropriate regulator will be only be passed the whistle blowing element of the claim if there are other claims included and it will be up to the regulator to decide if they wish to investigate the matter further.  The fact that a claim is passed to the regulator will not have any effect on the Tribunal claim.
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