Crofter Hand Woven Harris Tweed v Veitch
 

The Background to the Litigation  

A proper appreciation of the background to the litigation involves some explanation of the historical intricacies of the Harris Tweed industry. The name ‘Harris tweed’ originally applied only to tweed which had undergone all the processes of manufacture by hand in the Outer Hebrides.  This trade practice received State endorsement in 1911 when a trade mark was granted by the Board of Trade.  The trade mark became known as the stamp and applied to all tweed manufactured from island hand spun yarn.  Matters became more complicated when a number of employees began to import yarn from the mainland.  Their product was still sold as Harris Tweed but was denied the protection of the trade mark.  The motive for importing was the straightforward one of reducing manufacturing costs.  All of this led to increasingly acrimonious relations between the two groups of employers involved.  

It appears that in the early 1930s conditions in the industry were flourishing. Against this backdrop of prosperity, in 1935, a collective agreement was concluded for the first time and dealt with the rates of wages and conditions of employment.  The relevant trade union was the TGWU whose membership included not just workers in the industry on the island but also the dockers at the port of Stornoway.  On the employers’ side the bargain was entered into by a local association of employers: the Harris Tweed Wages and Conditions Advisory Committee.  At its inception it represented the employers in general but, by the time of the embargo, the importers had left and had formed in 1937 their own association (the Harris Tweed Yarn Purchaser’s Association).  Worker satisfaction with the conclusion of the agreement would have been tempered by the fact that it was fixed term and, more significantly, by the emergence of commercial rivalries.  The employers engaged in the importing of yarn were able to under cut and sell at lower prices.  This practice posed obvious challenges to the level of terms and conditions and, ultimately, to the stability and existence of the collective bargaining machinery.  All of this prompted a meeting between the collective parties in July 1935.  The TGWU emphasised the need to establish minimum selling prices.  The union was also very clear how this might be brought about: action would be taken against the importers if they did not adhere to the minimum selling price.  The TGWU formalised their position in a memorandum (dated 25.9.1935) which was circulated to all the employers involved (including the importers).  It stated that trade union policy was to protect wages and conditions of employment from the effects of price cutting by, if necessary, placing an embargo on supplies: `the only argument that price-cutters will ever understand and appreciate will be the joint power of the employers and this Union to put them out of business if they refuse loyally to abide by minimum selling prices.’ The memorandum further observed that `It should be obvious to all concerned that the continued operations of the price-cutters will most assuredly bring about the ruination of both the market and the suppliers, as well as the means of existence of the workers.’   

A new collective agreement was entered into in 1936 and in 1937 the union proposed a revision in favour of the employees.  A 10% rise in wages was sought.  It was also proposed that it be a condition of employment that all employees be members of the union.  The employers did not accept these demands and made counter proposals.  Negotiations continued against a background of (or, at least, perceived) commercial difficulties for the employers and, in October 1937, the employers proposed wage reductions.  The reason given was the impact of yarn imported from the mainland.  It was said that imports had doubled since 1936 and that mills on the island were working at a loss.  The union and the employers agreed that the latter would seek to arrive at an agreement with the importers.  Should those negotiations be successful it was anticipated that any need for a wage cut would be averted. The union agreed not to embark on industrial action whilst talks between the rival employers continued.  In the event in November 1937 the employers reported that no consensus had been found and that they intended to reduce the current rate of wages. It was clear that the industrial relations picture might begin to deteriorate. It was reported to the union that one of the large mill owners was threatening to leave the employer’s association and start a price-cutting war against the importers. He backed down when faced with the threat of industrial action. Negotiations between the two sets of employers continued and a meeting was held on Stornoway on 7.1.1938 presided over by the local Minister. He indicated to those present that industrial action was inevitable if consensus remained elusive. The consequences for the industry had been spelt out in blunt terms the day before (6th January) in a letter to Veitch (the Scottish Area Secretary of the TGWU) from Skinner (the representative of the millowners). It was said that the matter of price `seriously affects our ability to maintain present wage rates and indeed we must consider the wages question from an entirely different angle if we are to be faced with competition of mainland yarn on the present scale.’ This prompted a rapid response from the union.  TGWU members who were employed as dockers at Stornoway were instructed not to handle, after the 24th of January 1938, any consignment of yarn from mills on the mainland.  The importers were warned of this by Veitch on January the 20th .  At the same time the local shipping companies were presented with a list of companies whose orders the dockers would not deal with.  It was alleged by the importers that the list had been prepared by the employer in pursuance of a conspiracy.  An allegation that was firmly denied.

In the Outer House 

At first instance the court had to consider arguments concerning both the common law and the trade dispute immunities. It was argued that the defenders were protected by s.4 of the 1906 Act. Given that they had been sued as individuals this argument was unlikely to succeed. It had already been held in England that an action would lie against a member or official of a trade union for a tort committed by him in acting on behalf of himself and the other members of the union
. The Scottish courts, albeit obiter, had also arrived at this view
. It was only to be expected  that Lord Jamieson would hold that the defenders could not rely upon the section by way of defence. A much more mainstream argument was that the actions of the defenders were immune by virtue of ss.1 and 3 of the Act.  This failed because it was found that the embargo had not been imposed in furtherance or contemplation of a trade dispute. This conclusion seems counter intuitive. As we have seen the negotiations in 1937 had revealed that the parties had adopted diametrically opposed positions over pay. This could not have been more apparent. The proposal of the union was that a 10% increase should be made while the employers had proposed a reduction. It was also the case that the gap between the two sides had widened over the course of the year. Matters had become of sufficient concern for the union that the prospect of a boycott had been raised with the employers. It was `common knowledge’ that this might occur. In explaining why the finding that a trade dispute did not exist was made it is necessary to return to Conway v Wade
. Conway, at this point in time, offered the primary judicial guidance on the meaning of `dispute’. One general problem with the case was that the Lords had adopted a much more restrictive approach to the immunities than the Court of Appeal. A more specific and pertinent problem was that the meaning of the word `dispute’ was not properly explored. All that was said on the matter was that to gain the protection of the immunities `a dispute must be a real thing, imminent or existing.’ Within the context of a statutory framework that confers immunity for acts done in contemplation of a future dispute there can be no quarrel with a temporal qualification that stipulates that a dispute must be `imminent or existing.’ Beyond that all that is said is that the dispute must be a `real thing’. This is almost meaningless but it may reflect the judicial concern, very much evident in Conway, with disputes that are thought to be actuated by ulterior or improper motives. What would have been immensely helpful to lower courts (but was not forthcoming) would have been discussion of when, in the context of collective bargaining, matters moved from negotiation to dispute. It would not have been difficult to gain assistance from other areas of law. If we think of the traditional offer/acceptance analysis in the law of contract we do not have difficulty in saying that there is a failure to agree when the offer and the acceptance do not match. Again in the context of arbitration the Court of Appeal has held (since Crofter) that a dispute arises in any situation where one party makes a request or demand of some sort which is refused by the other party
.  Where collective bargaining is concerned, by analogy, one might say that there is a dispute when a proposal is rejected by the other side. This was subsequently recognised by the Privy Council decision in Beetham v Trinidad Cement.  It was held that a trade dispute exists wherever a "difference" exists
. Lord Denning, delivering the opinion of the judicial committee, stated that `a difference can exist long before the parties become locked in combat. It is not necessary that they should have come to blows. It is sufficient that they should be sparring for an opening. And it seems to their Lordships that the parties had reached that point here, even in regard to the claim for bargaining status. The union had applied for bargaining status. The company had ignored the request, just as it had ignored previous requests.’ On this basis, i.e. applying the natural meaning of the words used, there was clearly a dispute in the Crofter case
. The difficulty with the Conway guidance is that the core element of the statutory definition was not dissected. At root Conway was more interested in adding qualifications to the scope of the immunity rather than expounding the core meaning. More particularly the House of Lords insisted on a defendant acting from a proper motive even though such as a requirement would seem to be a gloss on the statute
.

Whatever view is taken of whether a trade dispute actually existed at the time of the embargo one might have thought that a dispute was, at the very least in contemplation
. The letter of 6th January  warning of the likely consequences if agreement between the two sets of employers could not be reached was surely material here. The contemporary judicial view is that a dispute is in contemplation when it is reasonably foreseeable that it might arise.  It has also been said that an act will take place in contemplation of a trade dispute where it is done in expectation of and with a view to it
. Such approaches would seem to accord with the natural meaning of the language used and, on the application of either formulation, there was surely a dispute in contemplation in Crofter. It is interesting to explore the basis upon which Lord Jamieson held to the contrary. There were several strands to his reasoning. First, he appears to have taken the view that the stance of the union was out of line with the views of the membership. There was said to be a lack of any `substantial demand’ on the part of the members for an increase. Nor was the union assisted by the proper operation of the internal trade union machinery: `The resolutions passed at meetings of members or delegates in October were mere endorsations of what the men were told their officials intended to put forward.’  In effect, the union was depicted as a third party intent on interfering in matters with which it was not concerned. Such an analysis was by no means out of line with contemporary judicial thinking. Around about the same time an English court had taken the view, in R v National Arbitration Tribunal, ex p. Bolton,  that a difference between a trade union and an employer of labour could not be a trade dispute
.  This was rebutted by Lord Wright when the case reached the House of Lords: `It would be strangely out of date to hold…that a trade union cannot act on behalf of its members in a trade dispute, or that a difference between a trade union acting for its members and their employer cannot be a trade dispute.’ 
 Somewhat surprisingly this did not kill off such arguments. In the later case of R v National Arbitration Tribunal, ex p. Keable Press it was argued that a trade dispute did not exist because the union was acting on a frolic of its own without reference to the wishes or the interests of its members
. The argument was rejected on the facts but it appears to have been accepted that, in principle, it might be successful; albeit it would be very difficult to make out. Very much in keeping with the opinion of Lord Wright the Master of the Rolls (Greene) put forward the very sensible suggestion that the best evidence that a dispute exists is that the fact that workers are prepared to strike: ` What better proof of the existence of a dispute in relation to the reinstatement of Howard one can have than the fact that the men come out on strike because he has not been reinstated I really do not know… Now, what does that mean? It means surely that the men are recognising and adopting as their own the action of the union taken on their behalf and in their name and are obeying the order of the union to back them up and support them in this dispute; and, even if the matter before the strike is to be regarded as a pure piece of intermeddling by the union without reference to the wishes and interests of the men, as soon as the men back up the union by supporting the union's demands for this reinstatement, in those circumstances I frankly cannot see how it can be said for a moment that no dispute existed.’
 

In the second place Lord Jamieson made the rather remarkable suggestion that the union was not serious with regard to the accomplishments of its aims: `The demand for a 10% increase was…originally put forward for the purpose of increasing membership of the union rather than with any intention of pressing it, and I doubt whether there had later been any real change of attitude.’ I would observe that this ignores the fact that wage reductions were a distinct responsibility. More significantly the conduct of the dispute may have been viewed as irresponsible and unworthy of immunity. There is a further suggestion that the substance of the union’s  demands over pay were viewed as being unreasonable. It was noted that `the wages being paid were largely in excess of those paid in spinning mails on the islands.’ In the eyes of Lord Jamieson it seems that the lack of reality involved in demanding significantly more than the current rates indicated that a dispute was unlikely to materialise. 

Even allowing for the limitations inherent in the guidance contained in Conway, the Lord Ordinary’s reasoning on the applicability of the trade dispute formula is far from convincing. It also suggests through, for example, the appraisal of the reasonableness of the action, a desire to impose a regime of close control over the conduct of trade disputes. 

The decision on the matter of trade dispute could not have been more crucial to the significance of the case since, had it gone the other way, the law on conspiracy would have been irrelevant. The Lord Ordinary did, of course, find that the economic delict of simple conspiracy was not made out. It is this element of the case that has rendered it seminal. In arriving at this decision a great deal of reliance was placed on the decision of the Lords in Sorrel v Smith; the latter was a case concerning the limits of lawful competition in the commercial context
. The House of Lords took the view that if the `real purpose' of the conspiracy was to promote the interests of the conspirators no liability would arise. Sorrell provided a valuable rationalisation of the case law. It made clear that, where simple conspiracy was concerned, the behaviour of the participants could be justified and, moreover, justified by self-interest. There is nothing in the judgments to suggest that a trade union could not invoke this reasoning. This restatement of the law was heavily relied upon by the Lord Ordinary. He held that the immediate purpose of the defenders was to force producers to come to an agreement regarding the selling price of tweed and the exclusive use of island spun yarn.  This was seen as promoting the interests of labour and, therefore, justifiable. Sorrell is the progeny of the two great economic tort cases of Mogul Steamship and Allen v Flood
 (though the latter did not involve the element of combination).  They share the same underlying rationale in that they assume that the courts should not seek to say what is unfair economic pressure.  Instead, the economic torts should provide a remedy where independently unlawful acts have been committed in order to inflict economic harm.  The policy justification for this was to be found in the Court of Appeal judgment of Fry LJ in Mogul: “To draw a line between fair and unfair competition, between what is unreasonable and unreasonable, passes the power of the courts’.  Crofter confirmed that that policy of absentionism was equally applicable in the context of trade disputes. There is, I would submit, nothing surprising about the decision; it was inevitable given the way in which the law of the economic torts had evolved. 

Crofter is best known for its treatment of the law of conspiracy but the pursuers had also pled that liability should arise on the basis of unlawful interference in contractual relations and liberty to exercise the right to trade.  Whilst these arguments were unsuccessful they are worthy of note in that they anticipate the sort of arguments that were deployed with conspicuous success by employers in later years.  The claim on the basis of unlawful interference in contractual relations is interesting because the dockers had, in fact, not broken their contracts of employment.  It was however maintained that the delict of inducing breach of contract was not limited to direct persuasion but extended to cases of indirect inducement of contract.  It was claimed that the defenders had ‘procured non delivery of grain which was consigned under contract to the petitioners.’  The argument was somewhat under developed and, for instance, it is not clear whether it was thought necessary for unlawful means to be present before the indirect form of the delict could be established. Certainly the Inner House took the view that unlawful means would be required: `in any event, the case of Lumley v Gye is not an authority for the proposition that an act which is per se lawful becomes unlawful if it can be shown that, in the knowledge of the person doing it, it might directly or indirectly prevent a contract between third parties being carried out.’ The pursuers had also pled that the actions of the defenders amounted to a wilful interference in the pursuers’ trade. This head of the pursuers’ case was viewed as irrelevant given the absence of unlawful means. Allen v Flood served to deny liability
. 

The Inner House

Lord Jamieson had denied the existence of a conspiracy between the trade unionists and the mill owners. The Inner House agreed with this finding while noting that `it is proved, and I am prepared to hold, that there was some kind of understanding more or less defined between Mr Veitch and Mr Skinner that, if the union took action and imposed an embargo against the importers of yarn, the Union would in turn be assisted by the millowners to get 100% membership.’ Nevertheless the court was prepared, for the purposes of argument, to assume that such a combination did exist. This did not avail the pursuers in any way. I would suggest that this was only to be expected since the 1920s decision in Reynolds v Shipping Federation had, in a number of ways, anticipated Crofter
. In Reynolds the aim of the conspiracy was to preserve the interests of the union by maintaining the closed shop and thereby uphold a prop to collective bargaining. The court acknowledged that employers might also benefit from the existence of the closed shop: `Here, the employers, instead of being forced against their wills into employing union men only, have recognised that advantages may arise from adopting such a course of action voluntarily, and have accordingly made an agreement with the trade union to that effect.’ The furtherance of such aims was seen as perfectly legitimate. The defenders’ case may have been positively assisted by collective bargaining being seen as to the mutual benefit of employers and trade unions. It advanced `the business interests of employers and employed alike.’ The element of mutual interest (between two collective powers whose interests will often conflict) did not render the line of case law emanating from Mogul inapplicable.  More generally, the Inner House did not find it difficult to uphold the finding of Lord Jamieson that the conspiracy was lawful. Differential treatment between Labour and Capital could not be justified. The wisdom of the policy of non-intervention advocated by Mogul was firmly endorsed: `When judges are asked to draw an inference of an intention to injure from acts which, whether done singly or in combination, are in themselves not unlawful; I think they should proceed with great caution, and should decline to draw such an inference unless the consistence of the facts with an innocent intention is clearly and definitely excluded. Otherwise the doctrine of conspiracy may well become a doctrine dangerous to liberty.’  The legitimacy of the closed shop was also acknowledged: `It seems plain that with 100% membership, a trade union is in a much stronger position for negotiation with the employers than would be the case if there were a number of non-union workers in the employment.’  The Inner House did not allow any disapproval of the language used to affect their judgment: `But it is perhaps well to remember that in industrial, as in political, controversy, there is always a tendency – it might almost be said to be a tradition – to indulge in rhetorical extravagances and too great weight ought not to be attached, as justifying an inference of malice, to language which may indeed be immoderate and lacking in restraint, but may spring more from an excess of zeal than a corrupt intention.’  

The Inner House agreed that there was no trade dispute in existence: `there was no actual dispute at the date of the embargo, and that, while a question might have been envisaged as possibly or even probably arising at a future date, there was no imminence of such a question as to make it reasonable to say that there was a trade dispute `in contemplation.’ They also held that one was not in contemplation: `while a question might have been envisaged as possibly or even probably arising at a future date, there was no imminence of such a question as to make it reasonable to say that there was a trade dispute `in contemplation’.’ One might argue that this was not surprising since decisions of this sort are not readily interfered with by appellate courts. The question of whether or not a trade dispute exists is one of fact. As Lord Shaw said in the Conway case `whether the trade dispute was actual, impending, or probable is a question of fact in each case.’
 Nevertheless there is some evidence to suggest that the Inner House were quite content to go along with a restrictive approach to the application of the immunities. Lord Fleming’s reasoning on this aspect of the case is of interest. He  noted that `so far from being a dispute between the employers and workmen on these points there was a large measure of agreement upon them between Veitch and Skinner. The letter [of sixth January] …cannot fairly be regarded in the nature of a demand by the employers for a reduction of wages but rather as an invitation to the trade union to impose an embargo.’ It was certainly the case that a mutually agreeable solution to their differences was envisaged by both sides. But to say that there was no dispute is to ignore the fact that there were indeed very real differences. The significance of the letter of sixth January was surely that that solution was unlikely to be realised.  The natural consequence of this was that relations between the two sides were likely to deteriorate and one could therefore surely say that a dispute, if it did not yet exist, was at least in contemplation. 

The House of Lords

By the time the case reached the House of Lords the issues at stake were purely common law ones.  There had been no appeal to the Lords on the applicability of the immunities.  The House of Lords were prepared to assume that there was a combination between the union and the employers.  It must be emphasised that by this time the law on conspiracy had evolved in such a way that the prospects for the pursuers cannot have seemed favourable.  It would have been very difficult to justify denying the defenders the benefit of the decision in Mogul. The courts accepted that non-intervention came at a price but that price was worth paying: ‘It is true that the advantage or benefit may be at the cost of another’s injury, but in a world of commercial and industrial ruthlessness, whose morality still shows some traces of the jungle, our Court of Law have wisely . . .  refrained from prescribing counsels of perfection.’  Counsel for the pursuers made highly extensive written submissions (running to over 100 pages) to the House of Lords.  The line of case law  emanating from Mogul was sought to be distinguished on the basis that, in effect, Crofter presented a situation that had not previously been addressed.  It was argued that precedent revealed instances of combinations comprised of either commercial or trade union interest but it was said that Crofter was novel in that it was a hybrid and an unacceptable one at that: ‘a self-interested alliance between big business and organised labour (whose interest are opposed) against small business has never yet been sanctioned by the last courts.  The petitioners regard it as an unholy alliance between two great powers to crush out of existence the small traders.’  The argument was a variant on the David and Goliath scenario with the difference that David was being bullied by both Goliath and his brother.  The submission was doomed to failure.  The soundness or otherwise of the factual analysis was neither here nor there.  The law of the economic torts has two touchstones of liability: illegality and conspiracy.  Where conspiracy is concerned it makes no difference in law whether there are two conspirators or two hundred. Equally, it was hardly likely that the fact that the conspirators could be depicted as not being a homogeneous group would be material. Viscount Maugham noted that `it is sufficient if all the various combining parties have their own legitimate trade or business interests to gain, even those interests may be of differing kinds.’ It was also the case, as we have seen from the discussion of Reynolds, that the pursuers’ premise, that the underlying basis of the defence was novel, was unsound.  On the common law the House of Lords concluded that liability for the tort of simple conspiracy did not arise because ` the predominant object of the respondents in getting the embargo imposed was to benefit their trade-union members by preventing under-cutting and unregulated competition, and so helping to secure the economic stability of the island industry. The result they aimed at achieving was to create a better basis for collective bargaining, and thus directly to improve wage prospects. A combination with such an object is not unlawful, because the object is the legitimate promotion of the interests of the combiners.’
 
Crofter and Voluntarism 

The period between the wars was said by Kahn-Freund to be one in which voluntarism extended to the courts
. He also claimed that the Crofter case showed `…the acceptance by the courts of the principle of non-intervention in industrial disputes.’ 
 In a similar vein Markesinis and Deakin have said that Crofter `represents the high-water mark of judicial abstention in industrial disputes and of the courts’ acceptance of the essential legitimacy of trade-union organisation.’
 How valid are these claims? In arriving at any assessment Reynolds, as well as Crofter, constitutes a crucial piece of evidence. Both cases clearly showed judicial understanding and recognition of collective interests.  In so doing they reversed the inequity of  divergence of approach so strongly evident in earlier cases. A comparison of the outcome in Quinn v Leatham
 compared with that in Mogul Steamship provides the most graphic of illustrations. Looking beyond Crofter and Reynolds I would suggest that, on the whole, Labour Law cases between the wars showed a willingness to acknowledge trade union interests. 

The evidence pointing to judicial acceptance of non-intervention is less clear-cut. For instance, one might doubt whether the courts would have refused to enforce a collective agreement. Three pre-war cases had appeared to assume that collective agreements were legally enforceable
. After the war the case of Bradford Dyers’ Association Ltd v National Union of Textile is relevant
. There the defendant unions had expressly agreed in submitting to a consent judgment that the collective agreement involved was binding and enforceable. Again Kahn-Freund stated in 1943, after Crofter was decided, that conflicts as to rights were `…legal questions which - but for s.4 of the Trade Union Act, 1871- could be taken before a Court of Law.’
   Is there any reason to assume that a court in the inter-war period would have viewed matters differently ? Admittedly, an obiter  statement by Lord Russell of Killowen in delivering the advice of the Privy Council in Young v Canadian Northern Railway 
is of relevance. On one reading he seems to assume that a collective agreement could not be enforced by legal remedies.  However, what reason in law would have existed to support such a stance? In the absence of Kahn-Freund’s later writings a court might well have held that an agreement was legally enforceable. 

Any claim of judicial acceptance of a principle of non-intervention in trade disputes is difficult to assess. This is a result of the limited amount of case law during this period. The strength of the protection afforded by the trade dispute immunities was rarely tested during the period running from the end of WW1 to the decision in Crofter. The 1919 case of Valentine v Hyde indicated that, were that to occur, problems might arise
. The dispute arose over the fact that the plaintiff refused to join the relevant trade union. It became clear that the employer would dismiss if the plaintiff maintained this position. It might have been thought obvious that this was a dispute between workmen and workmen connected with the employment of any person and accordingly a trade dispute within the meaning of the legislation. However, Astbury J insisted that `some limitation must be placed on the expression `connected with the employment or non-employment of any person’ and went on to impose a requirement of directness and concluded that there was no trade dispute in existence. Moreover, even if a trade dispute had been in existence, immunity would still have been forfeited; apparently on the basis that the action was coercive. It must be said that  coercion is integral to the taking of industrial action; to find against a trade union on this basis is, in effect, to condemn the validity of industrial action in general. Astbury J disregarded the fact that the 1906 Act established which acts of this nature were legitimate and which were not. A similar dispute arose in Hodges v Webb but on this occasion a trade dispute was held to exist and doubt was cast over the reasoning in the case of Valentine.
 The stance taken over `coercion’ in Valentine was questioned  and Peterson J pointed out that there are `few strikes or lock-outs in which either employers or workmen or both could not say that they were coerced.’ More significantly, the reasoning in Valentine was struck down by the Court of Appeal in White v Riley: `It is quite possible that the extension of this legislation, which was originally passed for the benefit of workmen in their disputes with their employers, to disputes between workmen and workmen, has produced results which many workmen in some trade unions did not anticipate, but it does not seem to me that there is any reason for not giving to the subsection its natural meaning.’ 
 A further difficulty in assessing judicial attitudes to industrial action at this time is presented by the case of National Sailors’ & Firemen’s Union v Reed ; the decision has been much discussed and it can reasonably be argued that it provides strong evidence of judicial hostility to trade unions
. 

What does Crofter add to this debate? It must be said to be rather equivocal in this respect. The position is complicated by the fact that the union did not appeal the decision that the action was not immune to the Lords. Nevertheless there is much that might be gleaned from the judgments at that level. Lord Wright’s judgment has probably attracted the most attention. This is not surprising.  He displays genuine appreciation of the social significance of industrial action: ‘The right of workmen to strike is an essential element in the principle of collective bargaining.’  He also acknowledges the implications of this position for the rights of employers.  The employer’s right to freedom to trade was not an unconditional one.  Most pertinently ‘where the rights of labour were concerned, the rights of the employer are conditioned by the right of the men to give or withhold their services.’  Armed by this analysis of the fundamental rights at issue Lord Wright reviewed the case law.  A decision in favour of the trade union was consistent with a line of authority going back to the judgment of Erle J in  R. v Rowlands
. There it was said that trade unions could combine for the purpose of obtaining a lawful benefit for themselves but not where the immediate purpose was to injure another.  Lord Wright’s purposive speech offers a strong  recognition of the legitimacy of trade union interests. Adherence to that view would, in the context of trade disputes law, almost inevitably lead to judicial abstention. The difficulty is to assess just how representative of judicial thinking Lord Wright’s speech was. Even where Crofter itself is concerned, as we have seen, the judgments in both the Outer and Inner House were much less encouraging. There is a real dichotomy in the speeches when the treatment of the common law is compared to that of the statute. Where the former is concerned the judges are anxious not to intervene. The wisdom or appropriateness of trade union action may be doubted but it is felt right that considerable leeway be given: `If they do not resort to unlawful acts they are entitled to further their interests in the manner which seems to them best, and most likely to be effectual.’ Matters changed when the statutory term `trade dispute’ was interpreted and applied. There was said to be no dispute even though the parties disagreed; what more was required was left unsaid. In addition, a trade dispute was said not to be in contemplation even though it was accepted one would `probably’ arise. All this points to a restrictive approach and one which would involve close judicial control over the legitimacy of trade disputes (the very antithesis of absentionism). 

Conclusions

There are two strands to the decision in Crofter. In terms of the common law Crofter consolidated the existing law and confirmed that simple conspiracy would have no role to play in trade disputes in the future. It should come as no surprise that a wide interpretation was given to the ambit of the decision in the later Court of Appeal decision in Scala Ballroom v Ratcliffe
.  There the fact that the aims of the conspirators were not material did not matter: `I am not prepared…to say that the interests which can lawfully be protected are confined to the material interests in the sense of interests which can be exchanged for cash. Lawful interests in my judgment may and I think do extend further than that…’. The defendants were found to be justified in pursuing a policy of non-discrimination: `the defendants in this case, who represent the members of the Musicians' Union, which includes amongst its members a great many coloured people, have a lawful interest to protect in looking after their members' interests and, taking the long view, in looking after their livelihood as well.’  Criticism of the stance taken over the common law by the court in Crofter is hard to find. However, with reference to Crofter, Wedderburn writes that `Until 1979 it could be said that almost every major decision of the House of Lords…had not favoured or had failed to understand collective trade union interests since Allen v Flood. The one major exception, in war time, was Crofter (where the interests of the big union, coincided with those of the big employers.’
 Is this cynicism, flagged up by the references to the timing of the case and the element of mutual interest, warranted?  I would suggest that the reference to wartime is a red herring. The opinion in the Outer House, after all, was delivered before the war had started and throughout the case the courts were consistent in believing that the union was entitled to the benefit of Mogul.  One might though speculate that Lord Wright’s rhetoric was inspired, at least in part, by the challenge to civil liberties that war inevitably brings. The element of mutual interest is, I think, equally irrelevant. The fact of the matter was that the law had moved firmly down a particular path; crystallised by the decision in Sorrell. It would have been impossible to have denied the defenders the benefit of this. One may also note that the element of mutual interest formed the corner stone of the employer’s submissions to the Lords. 

Crofter is obviously best known for its contribution to the law of simple conspiracy.  As a result what it had to say about the statutory law of  trade disputes has been lost sight of.  Here, rather than vindicating trade union interests, the lower courts took a rather restrictive approach to the interpretation and application of the immunities. In my view Conway can be blamed for this to some extent. However, it would be wrong to make too much of this. The limited guidance handed down by Conway actually gave the court in Crofter a great deal of room for manoeuvre. Crofter is rightly celebrated for its consolidation of the common law in a manner consistent with trade union interests. Focussing on the endorsement of the right to strike by Lord Wright appeared to give a similar message so far as the immunities were concerned. Nevertheless doubts remained as to whether an era of judicial respect for the immunities was being launched.  
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