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“A complex system that works is invariably found to have evolved from a simple system that worked. A complex system designed from scratch never works and cannot be patched up to make it work. You have to start over with a working simple system.” 

Gall’s Law of Systems, 1986

“I know no method to secure the repeal of bad or obnoxious laws so effective as their stringent execution.” 

Ulysses S Grant, 18th President of the USA, Inaugural address March 4th 1869
THE PROCEDURES 

The focus of this section will be on the 3 stage procedures which arrived fully formed in October 2004. Although they are found in the Employment Act 2002, they are supplemented by the Employment Act 2002 (Dispute Resolution) Regulations 2004, an ACAS code of practice and case law. Describing the simplicity underlying the procedures is easy, although the procedures themselves are far from simple in the round. Both the statutory disciplinary & dismissal procedure and the statutory grievance procedure share the same (sensible) basic structure:

Stage 1

The provision of a written statement by the party aggrieved, sketching out what it is that they are aggrieved by. This statement to be sent to the other party. The employee to be invited to the Stage 2 meeting at which the problem will be aired.

Stage 2

A meeting, held as soon as reasonably possible, which both parties should attend if they can, where the problem can be aired, both parties having the chance to say their piece at a time, and in a location that is reasonably amenable to that happening. Prior to the hearing the ‘accused’ party to have had adequate opportunity to consider the evidence and to formulate their response to it. The decision thereafter to be communicated to the employee with notification of a right to appeal.

Stage 3

A further meeting, again held as soon as reasonably possible, this time to appeal the decision arrived at in Stage 2. As before it is a meeting which both parties attend if they can, where the problem can be aired, both parties having the chance to say their piece at a time, and in a location that is reasonably amenable to that happening. Prior to the hearing the ‘accused’ party to have had adequate opportunity to consider the evidence and to formulate their response to it.

THE CASES

Because of the close correlation between the structure and requirements of the statutory disciplinary & dismissal procedure and statutory grievance procedure the case law can, in most instances, be equally applied to both. I shall therefore not tend to draw any direct distinctions unless it becomes necessary to do so. What is notable however is the fact that policy considerations are at the forefront of many of the EAT’s decisions so far (there are no Court of Appeal decisions at this stage).  Regrettably for litigants and practitioners the EAT cannot quite agree how they want that public policy to develop.

The Key Stage 1 Cases

Almost all of the key stage 1 cases have arisen in the statutory grievance procedure context. This explains why the EAT has been keen to set the bar low because doing otherwise bars access to justice because of red tape that one judge has called ‘rebarbative’
.  

Firstly it is clear that almost any written complaint can be a grievance, even if it is not meant to be. The inadvertent grievance has been seen in cases of a resignation letter setting out the reasons for leaving
, solicitors’ letters threatening proceedings
 or seeking settlement
, a stream of correspondence from an employee and their solicitor
, an employee’s application for flexible working
, an appeal letter
 and even a letter from the employee’s chiropractor
. (By way of contrast note that a solicitors letter alleging that a dismissal was procedurally and substantively unfair did not amount to a letter appealing the dismissal
). It is also clear that there is no need to use the word ‘grievance’ or call a document a grievance
. 

The amount of detail required for a Stage 1 letter is also quite little. It is simply enough for the other party to be able to understand the general nature of the complaint being raised
 and it is not necessary for there to be an unduly technical or formal approach. One case said that it was not necessary for the basis of a complaint of constructive dismissal to be identified in this letter, all that was necessary was that the relevant complaint was made
. However, the EAT has warned employees and their advisers not to believe that a complaint expressed shortly and allusively would necessarily suffice however
. If an employee can use buzzwords such as ‘unlawful deductions from wages’ or ‘disability discrimination’ in their grievance letter then so much the better
. Where the written document itself is unclear then one can point to the context in which it was written to show compliance
. What is important though is that what you complain about in your ET1 has previously been raised in a grievance. In one constructive dismissal claim the claimant had raised several complaints over 4 grievances but at no point referred to them as being breaches of contract. The EAT held that this was therefore not enough to bring a constructive dismissal claim alleging that a fundamental breach of contract had occurred
.

It is important to remember that the procedures require only that the Stage 1 letter is sent, there is no requirement that it be received. As we see from the cases referred to in the previous paragraph, it is also clear that the employee is not required to send the Stage 1 themselves, they can use an agent such as a solicitor, other representative or chiropractor! 

Complaints against co-workers (e.g. alleging they are bullies or harassers) are not covered by the statutory grievance procedure and so there is no requirement to lodge a Stage 1 letter
. This is so even though in normal circumstances the employer would be held accountable
.

It is also clear that neither statutory questionnaires
 nor ET1s
 can be grievances for the purposes of the statutory grievance procedure.

A grievance will still count if it is lodged before the event complained of takes place (e.g. a constructive dismissal grievance before the effective date of termination
 or about a deductions from wages before it is made). 

In a disciplinary context part of the test as to whether the statutory disciplinary & dismissal procedure applies is whether an employer is ‘contemplating dismissal’ and this is a matter of fact for the employer to prove and is a low threshold to cross although the employee need not be told to satisfy this test
. There is a suggestion however that where an employer does not give a warning that dismissal may be an outcome they are in breach of the procedure if they do in fact subsequently dismiss
. It is also clear that if, during the disciplinary procedures, new and distinct allegations against the employee arise, the employer must restart the process in respect of those. Simply tacking them onto existing proceedings will result in unfair dismissal
. The same is true where new information comes to light during the process that takes the contemplated outcome from a non-dismissal situation to one where dismissal is a real possibility
 although on this point the EAT is undecided since in another case it held that, “…there is no express obligation, and none should be implied, to provide further information or evidence which may accrue in the course of his investigations thereafter, however important it may be in the interests of fairness that the employee should be made aware of the information and his response sought.”
 

In a redundancy context it has also been decided that unless a Stage 1 letter contains the reason for redundancy, the selection criteria and the employee’s own scores it is not compliant and the subsequent dismissal will be unfair
.

The obligation to offer a Stage 2 meeting is on the employer and they will fail to have complied with it if they leave it to the employee to contact them to ask for one
.

The Key Stage 2 Cases

The Stage 2 meeting must not take place until and unless the aggrieved party has revealed the basis for the complaint, and have given the other party reasonable opportunity to consider their response to that information. There is no definition of what amounts to the basis of the complaint and it is causing problems. One might be forgiven for thinking that it was all the evidence that that party intends to rely upon at the Stage 2 meeting, although one would be wrong. This would be a step “too far” according to the EAT in a case where evidence was still being handed to the employee during the stage 2 (disciplinary) meeting but where the employee knew the ‘fundamental complaint’ against them by that point 
.

The EAT has confusingly held that an investigatory meeting can be a Stage 2 meeting, thereby throwing up the possibility that the Stage 2 is over before any of the parties realised it has begun
. This shows that there can be accidental compliance with the procedures
.

Although the wording of the legislation is that the decision must be communicated ‘after the meeting’ it is permissible to communicate it at the meeting itself
. The obligation to notify the employee of the right to appeal is an absolute one and it is not enough for the employer to simply say that the employee knew they had that right
.

The Key Stage 3 Cases

Most of the requirements of the appeal stage are the same as the Stage 2 and so there are fewer decisions relating to this aspect. Remembering that the statutory procedures operate outside those of the employers’, the EAT has held that an employer was in breach where it had rejected an employee’s request for an appeal on the grounds that it did not comply with the employer’s procedures (in this case requiring it to contain sufficient detail
 but it could equally well be other requirements such as requiring appeals to be registered within a set number of days from the decision).  

More General Aspects

There is a requirement pervading the procedures that all steps should be taken without unreasonable delay. What this amounts to will depend on the circumstances of each case. The 28 days delay before an ET1 can be lodged was originally thought to be a benchmark time for completing the grievance process but real life throws up longer timetables. It is not necessarily safe to assume that, in a grievance context, you have 3 months in which to appeal or lodge a grievance. In one case the employee appealed on the day before the 3 month limitation for unfair dismissal expired. The employer thought the delay to be too long and refused to deal with it. HHJ McMullen QC remarked that broadly speaking he would agree
. The same judge ruled in another case that a delay in the disciplinary process of 3 months was prima facie unreasonable in the absence of a good explanation
.

An employee can claim a 3 month extension to the dismissal limitations if he has reasonable grounds for believing that there was some form of process continuing at the expiry of the original 3 months. That belief is likely to be reasonable if it is based upon advice received from an advisor
. It also would seem that a reasonably held, but nevertheless incorrect, belief will suffice. To get that extension though the employee must prove that they had a reasonable belief that the substance of their complaint was still the subject of ongoing procedures. It is vital then that the employee put all their cards on the table before the appeal is completed. E.g., if an employee appeals their dismissal saying simply that it is unfair they will be unable to claim later in the tribunal that it was discriminatory too
. Note however in this context that the EAT has held that where there is a grievance about the dismissal (or proposed dismissal) it will automatically include a complaint about the manner in which they dealt with the dismissal itself
. What is not clear at this point is whether a claimant in those circumstances would fall between the two stools. As a matter of fact and law he may have an implied grievance about the manner of his dismissal but can he be said to have a reasonable belief that he raises that complaint if he is unaware that he is doing so? Probably not, and if that is right then it seems that he could bring a claim in the Tribunal for a discriminatory dismissal as long as he does not need to rely on any extension to the limitation to do so. 

There is no freestanding claim for a breach of the statutory procedures
.

Wrongful dismissal claims are covered by the statutory disciplinary & dismissal procedure and there is no need to lodge grievances
. This does not sit happily with the Employment Act 2002 (Dispute Resolution) Regulations 2004 however. Although those regulations do not require a grievance to be lodged, the failure to do so triggers the compensation reduction provisions in the Employment Act 2002. Those provisions may only be disapplied in exceptional circumstances where it is just and equitable to do so. If every wrongful dismissal claim is so treated, what is exceptional about that and where does it leave the wronged claimant?

If the employer wants to rely on an allegation that the claimant has breached the statutory grievance procedure then they must specifically plead that in their ET3. It is not something that they can raise otherwise
. Arguably this applies to breaches of the statutory disciplinary & dismissal procedure as well.
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