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Introduction

In ASLEF v United Kingdom[2007] IRLR 361 the European Court of Human Rights
(“ECtHR”) held that UK law, which prohibited ASLEffom expelling a BNP member, was
in breach of Article 11 of the European ConventionHuman Rights (‘ECHR™J.The direct
result will be that the government should amend4.tf the Trade Union and Labour
Relations (Consolidation) Act 1992 (“TULRCA”) andh the meantime, tribunals should
interpret the section so far as is possible to gifect to theASLEF judgment. The case is
also important because the ECtHR expressly recedrise autonomy of trade unions, and
their right to determine their own rules as to mership, drawing upon the decisions of the
ILO and international human rights’ instrumentsofitens the way to other legal challenges
based on the Human Rights Act 1998 (“HRA 1998") trelECHR.

The facts in theASLEF case
Article 11 ECHR states:

(1) Everyone has the right to freedom of peacefigembly and to freedom of
association, including the right to form and tanjdiade unions for the protection of
his interests.

( 2) No restriction shall be placed on the exeroisthese rights other than such as are
prescribed by law and are necessary in a demoaatiety in the interests of national
security or public safety, for the prevention afaiider or crime or for the protection
of the rights and freedoms of others. This Artigtall not prevent the imposition of
lawful restrictions on the exercise of these righyamembers of the armed forces, of
the police or of the administration of the State.

Article 27 ECHR makes clear that the Conventiomas intended to protect persons who
engage in activity aimed at the destruction of ahyhe rights or freedoms set out in the
ECHR. Article 11 is given effect in UK law princilhyaby the HRA 1998. Under the HRA a
UK court must interpret domestic legislation “sa s is possible” in a way which is
compatible with Article 11, and it is unlawful farpublic authority to act in a way which is
incompatible with Article 11.

Prior to being amended in 2004, s.174 of TULRCAvpted by rather tortuous wording that
a trade union could not exclude or expel a persomfmembership if the exclusion or
expulsion was attributable to the person beingsiogao be, or having been or ceased to be,

! Readers may be interested in J Hendy and KD Ewifrgde Unions, Human Rights and the BNP”, [2005]13%#197 and,
by the same authorSubmission to the Joint Committee on Human Righte@&mployment Bill 2004 and the Trade
Union and Labour Relations (Consolidation) Act 18374, April 2004, IER for a more detailed discussiéthe law
prior to the judgment of the ECtHR.
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a member of a political party. These provisionseniatroduced by the Trade Union Reform
and Employment Rights Act 1993, the same legistavbich the Major government used to
introduce the right on the part of a citizen toadbtan injunction against a trade union. The
section was later amended to become even more kaeddut still so as to prevent a trade
union from excluding or expelling a member if thexclusion was wholly or mainly
attributable to the fact a person was or had cetmsbd a member of a political party.

The simple effect of s.174, both before and after 2004 amendment, was that if a union
expelled or excluded someone because of his omeenbership of a political party, that

person could complain to an employment tribunal @lpidiin compensation, currently subject
to a minimum of £6,600 if the person was not adsditto membership by the time of the
remedies hearing. The maximum figure is at pref681900 - even higher than the maximum
compensatory award for unfair dismissal. It is nender that some political groups on the
extreme Right encouraged their members to makefubese provisions.

It was a member of the BNP, Mr Lee, who gave ris¢he litigation inASLEF.? After he
stood as a BNP candidate in local elections, ASekpelled him. Before his appeal, ASLEF
passed a resolution deeming membership of the BN$nalar fascist organisations to be
incompatible with the objects of the union, and rilles reflected this. After his unsuccessful
appeal, Mr Lee brought proceedings under s.17#4artribunal. The first tribunal decision in
his favour was confused in its reasoning and ASBRpealed it to the EAT. In its judgment
the EAT accepted ASLEF's arguments and remittedcidse to a different tribunal to be
heard again. The second tribunal again found insL&e/our on the basis that it did not
accept that the reason for his expulsion was ex@lysto do with Lee’s conduct as a BNP
member but that part of the reason was his memipersh the BNP. ASLEF was
consequently obliged to re-admit him into membegxskiven though this was contrary to its
own rules. Because there was no means of challgnigendecision of the second tribunal by
an appeal to the EAT - the tribunal had correatofved s.174 TULRCA - ASLEF applied
directly to the ECtHR.

2 The BNP has been creative in litigation on behiifhembers. Note the race discrimination claim byember of the BNP
dismissed irRedfearn v Serco Ltf2006] IRLR 623 where Mummery LJ held that:
the dismissal of Mr. Redfearn was not on racial gosubut because the former employer ...wished todattoe
perceived detrimental effects of Mr. Redfearn’s membip of, and election to office representing, BiéP, which
propagated racially discriminatory policies condegnnon-white races who formed part of [the empitsjevorkforce
and customer base.
So he was not dismissed because, as he claimad3d® member he was necessarily white (paragrapbsd4. It is
worth noting that idersild v Denmark1994) 19 EHRR 1 the ECtHR emphasised the needrtiat racial
discrimination in all its manifestations and heidttthe promotion of racist views does not attthetprotection

of the ECHR
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Referring expressly to ILO Convention No0.87 on HEia of Association, which gives
unions the right to draw up their constitution andes without interference by public
authorities, the ECtHR said that under Article hioans enjoy the freedom to set up their own
rules on membership and thus to choose their meanlbestated (para. 39):

Article 11 cannot be interpreted as imposing anigaktibn on associations or
organisations to admit whosoever wishes to joinewhassociations are formed by
people, who, espousing particular values or ideaiend to pursue common goals, it
would run counter to the very effectiveness of fiteedom at stake if they had no
control over their membership.

In light of that important, collective dimensionfteedom of association, the ECtHR said that
any state interference could only be justifiedt iEemplied with the strict criteria in Article
11(2), of being ‘necessary in a democratic sociatyd of meeting one of the permitted aims
referred to in Article 11(2). In the circumstancék®e ECtHR did not consider that the
interference with ASLEF’s autonomy was justifiecheédreason was that the expulsion of Mr
Lee did not significantly affect his freedom of eggsion or political activities or caused him
other identifiable hardship. A second was thatER#HR gave particular weight to ASLEF’s
right to choose its members in accordance witipalgical aims and values, recognising that
historically trade unions throughout Europe haveecmnly been affiliated to political parties
and movements, particularly on the Left: “They aod bodies solely devoted to politically-
neutral aspects of the well-being of their membbtg, are often ideological, with strongly
held views on social and political issues” (para.B®ecause Mr Lee’s membership of the
BNP was in fundamental conflict with ASLEF’s patiil objectives, ASLEF was entitled to
expel him from membership. Consequently UK law wabreach of Article 11 in making
such expulsion unlawful.

The immediate importance

The first direct effect of thASLEF decision is that s.174 of TULRCA should be amended
order to bring UK law into compliance with ArticlEl of the ECHR. The amended section
must recognise that membership of a political pestynot be a trump card for an excluded or
expelled member (which is the effect of the curgemalvisions); rather, the union must have
the right to exclude and expel persons who are neesrdif political parties the objectives and
beliefs of which conflict with the fundamental vatiof the union. The cases on Article 11
suggest that an individual can compel a union sma@ate with them only in circumstances
where the effect of exclusion or expulsion wouldtbecause them to lose their job or to
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suffer some similar serious detriment. In the abseof legally enforceable ‘closed shop’
arrangements in the UK nowadays, it is difficult dnvisage such facts arising. For this
reason, in principle unions should be entitledxol@de or expel someone because of his or
her membership of a political party, and s.174 &hooo longer provide that such
membership is ‘protected conduct'.

It is not yet clear what form the amendment wikdgaln May 2007 the DTI published a
consultation document proposing two options for adireg the legislatiod.One option is to
remove any special treatment of political party rhership or activities from the section, so
that expulsion or exclusion would be justified aownds of conduct even if that conduct
included being a member of a political party oritcal activities? The second option is to
permit exclusion or expulsions only if the memb@gysof a political party is incompatible
with the aims of the union and the decision to edelor expel was made in accordance with
its rules. The second option will, of course, gatearguments about what are the aims of the
union; the first option seems preferable.

It is regrettable, however, that the DTI does naobppse making more substantial
amendments to s.174 in particular and trade urdanih general in the light of the ECtHR’s
judgment inASLEF. The case has wider implications than its effectnoembership of
political parties and s.174. The trade union aomoy upon which the decision is based is not
restricted to exclusion on grounds of political niemship. Below we set out some other
examples of where the UK law may well conflict wifliticle 11 as interpreted IASLEF,
and which may lead to further challenges to theHECin the future.

Pending any changes to the law, unions shoulddseé tal claims brought under s.174 by e.g.
excluded BNP members.Under the HRA 1998, an employment tribunal (“ETi¥)
approaching s.174 has a duty to construe the seftdmfar as is possible” in a way which is

3 DTI, ECHR Judgment in ASLEF V UK Case — Implications fad&rUnion LawDTI, 05/07/NP URN 07/963.

4 Cf. current s.174(4A).

® A copy ofBritish Nationalist January 2003, which is published by the BNP femiembers was produced in evidence in

the ASLEF case and stated:

The BNP’s legal team is now pursuing no fewer th@riegjal cases. All the cases taken on represergasiest
actions likely to bring the greatest reward....Evetidr, our Legal Department is now running the saxfefour
activists who were sacked from their unions for BN&mbership. The four are now looking at the receifgome
very substantial compensation for the illegal attiof their far-left union bosses.This is most im@iet. If you are
not a member of a (left wing) union, then join...gbdooking to be thrown out of their union and tlyetting a
big five figure payout should make it known to tleeal union lefty (there’s always one!) that they 8NP
members and may (even better!) be standing as datedi for the BNP. Watch the union lefties squedl[&men]
delight in being chucked out of the union. You hatgot long to get on this particular gravy trabecause the
far-left loonies will soon stop their persecutidrus once they find out just how expensive it cah.b

5
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compatible with the decision of the ECtHR in ASLERhe duty is only to interpret,
however, and not to re-write legislatibit is far from clear that this interpretative afation
will enable an ET in effect to ignore the expressding of s.174 so as to permit a union to
expel someone on account of his or her membershg molitical party. Before the EAT,
counsel for ASLEF submitted that the term “membigfsBhould be construed in light of
Article 11 as narrowly as possible, so as to beiotsd to the fact of membership offl§his

is probably as far as the duty of interpretation ga.

On this interpretation, if a union expelled a peardecause of their political activities on
behalf of the BNP, and not merely their membersifiphe BNP, the expulsion would be
permitted. But if the expulsion was solely becaasenembership, the express wording of
s.174 TULRCA indicate that the expulsion will stié in breach of the section. In the event
that an ET felt constrained by the express words.®¥4 to hold that an exclusion or
expulsion on grounds of membership of a politicaltp was unlawful, a union should
consider lodging a claim before the ECtHR, justA&4 EF did. The argument, in essence,
would be the same as ASLEF. It would be important, however, to check thatr¢his no
scope for an appeal on the basis that the ET dighterpret the legislation as narrowly as it
could because the ECtHR will refuse to hear aniegipbdn if domestic remedies have not
been exhausted first.

The wider effects

The judgment iNnASLEF accords importance to the collective dimensionfremdom of
association. In particular, drawing on ILO Conventi87, it highlights for the first time in
ECtHR jurisprudence that trade union autonomy isgpect of Article 11. In paragraph 38
the Court held:

The right to form trade unions involves, for exa@he right of trade unions to draw up their
own rules and to administer their own affairs. Strade union rights are explicitly

recognised in Articles 3 and 5 of ILO Convention.81f the provisions of which have been
taken into account by the Convention organs inipte/cases. 2 Prima facie trade unions
enjoy the freedom to set up their own rules coringroonditions of membership, including
administrative formalities and payment of feesywalt as other more substantive criteria, such
as the profession or trade exercised by the woeld¥ember.

® See s.3 Human Rights Act 1998.

" See Lord Hope iR(Anderson) v Secretary of State for Home Departfi2@d3] 1 AC 837 at paragraph 59.

8 SeeASLEF v LeeJ004] All ER (D) 209; EAT/0625/03/RN. The argumenpksited the analogy with the very narrow
approach to the notion of ‘membership’ adoptediayHouse of Lords in cases of discrimination orugds of trade
union membershipAssociated Newspapers v Wil§d895] ICR 406, HL.

° Citing as example€heall v the United Kingdommo. 10550/83, Comm. Dec. 13.5.85, DR 42, p.Wison, Palmer, NUJ
and RMT v the United Kingdofa002] IRLR 568, paragraph 34.

6
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The case thus marks a clear break with conceptibfreedom of association based solely on
an individual’s right to belong or not to belongaanion'® The ECtHR implicitly recognised
that, save for exceptional circumstances, the iddal’s right to associate is a right to
associate with those who wish to associate amdhgstselves and with the individuallt
explicitly recognised the right of the associatiohindividuals to choose collectively in
accordance with their agreed rules, aims and valigs whom they will associate. Thus a
union, according to the ECtHR, has the right toidkeats own fundamental values and
objectives, and in the exercise of its autonomamsegp to exclude those who oppose those
values and objectives. The decision endorses aeptina of politics and association based
on democratic and collective values, rather thamromg individualised right$?> The
individual has the right to participate in colleetibodies which are important intermediaries
between him or her and the state, but this rigkbrgditional upon abiding by the rules of the
organisation and accepting the outcomes of dedsidnich it reaches. The case illustrates
that the fundamental political model which undespihe ECHR is based on a conception of
democracy in which collective, participatory asations such as trade unions form an
important part of citizenship; it is a far richevnception than the US model, in which rights
are modelled on property rights, protecting priviatividuals aloné?

The case also emphasises the fundamental natdradef union rights under Article 11 and
thus reinforces the Court’s groundbreaking decigiowilson, Palmer, NUJ and RMT v UK

[2002] IRLR 568. Almost contemporaneously the funéatal nature of trade union rights
has been highlighted by two Opinions of Advocatex@als delivered on the same day'{23

10 There is much ECtHR jurisprudence on the individualiht to dissociate, e.grioung, James and Webster v [11081]
IRLR 408;Sigurjoénsson v Icelanfl993) 16 EHRR 462Sibson v UK1993) 17 EHRR 193Chassagnou v Frand@ppns
25088/94 etc, 29April 1999); S rensen and Rasmussen v Denn@fipns 52562/99 and 52620/99,Mdanuary 2006).
For an early discussion on the subject see Lorddafdxlirn, “Freedom of Association or Right to Orgafii§he common
law ans International Sources”Employment Rights in Britain and Eurqd€91.

11 As Lord Diplock put it inCheall v APEX1983] 2 AC 180 (HL) at 190-191: (a case which pated s.174(4)(a)(iii) and
the Human Rights Act 1998, though not, of course Ebropean Convention):

My Lords, freedom of association can only be mutire can be no right of an individual to assaeiavith other
individuals who are not willing to associate with hifthe body of the membership of A.P.E.X., repreddmyeits
executive council and whose best interests it waglthy of the executive council to promote, werewilling to
continue to accept Cheall as a fellow-member. ...

Different considerations might apply if the effeECheall's expulsion from A.P.E.X. were to havehpsijob in
jeopardy, either because of the existence of aediebop or for some other reason. But this is netase. ...

12 perhaps surprisingly this concept is well esthllisin the English common law: R v The Benchers of Lincoln’s Inn
(1825) 4 B&C 845 at 858, 859-86W/einberger v Inglig1919] AC 606 (HL) at 641Tierney v Amalgamated Society of
Woodworkerg1959] IR 254 at 264Faramus v Film Artistes’ Associatigh964] AC 925;Gaiman v National Association
for Mental Health[1971] Ch 317 at 331Cheall v APEX1983] 2 AC 180 (HL) at 190-19 RSPCA -v- Attorney General
and Otherg2001] 3 All ER 530 (Ch D) paragraph 37(b)

13 Interestingly, the European conception of partitipy citizenship owes much to a writer who wrdiewt America - see
De TocquevilleDemocracy in Americaor De Tocqueville it was only through particigetiin voluntary associations
that individuals came to understand democracy.
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May 2007) for the European Court of Justice, whatleourse is the supervisory court of the
EU, the treaties of which contain no principle oéddom of association or trade union
freedom (to the extent of forbidding EU legislation strikes etc)? In the first, ITWF v
Viking Line, Advocate-General Poiares Maduro nonetheless heldthe context of
international co-ordinated strike action and botgagainst an employer relocating to another

EU country where labour was cheaper, that:

The right to associate and the right to collecieion are essential instruments for workers
to express their voice and to make governmentseamgloyers live up to their part of the
social contract. They provide the means to empeakeg relocation, while ultimately gainful
for society, entails costs for the workers who wveiicome displaced, and that those costs
should not be borne by those workers alone. Acogiyj the rights to associate and to
collective action are of a fundamental charactahiwithe Community legal order, as the
Charter of Fundamental Rights of the European Ursarfirms.*®

In a parallel Opinion, delivered on the same day,the case ofLaval v Svenska
Byggnardsarbetareférbundet the pronunciation is straightforward - Advocater@ral
Mengozzi addressed the right of workers and uniontake collective action to compel a
service provider from another member state to sigwllective agreement for the benefit of
posted workers. Having analysed the case-law oE@#1R on Article 11, includingVilson,
the European Social Charter, the EU Charter of Bomahtal Social Rights, and the

“constitutional traditions of the Member States”dwncluded?®

This analysis prompts me to consider that the rightesort to collective action to defend
trade union members’ interests is a fundamentéit.riig is therefore not merely a ‘general
principle of labour law’, as the Court has alreadgld in relatively old case-law in
Community staff cases, but rather a general pie@f Community law, within the meaning
of Article 6(2) EU. That right must therefore befacted in the [EU].

The reliance by the Advocates General on the Contyn@harter of Fundamental Social
Rights 1989 was timely (though Advocates General fedied on it in earlier case¥).On

22" June 2007, the European council meeting in Brasselnsisting of the heads of State
and/or governments of the EU, agreed a draft manmaan Inter Governmental Conference

14 See Article 137(5) EC which is discussed in then@mi in Laval (below) at paragraphs 52-62. The European Social
Charter is referred to in the preamble to and Aetikc86 of the Treaty.

15 Case C-438/05 at paragraph 60. The judgment dE@ikis awaited. The reliance on the Community Chistaregular
feature of A-G Opinions for the ECJ, see the castesred to below. 1Wiking A-G Maduro referred to his earlier Opinion
in Ordre des Barreaux Francophones et Germanophoage c-305/05, paragraph 48, which also relietherfCommuntiy
Charter. The status of the Community Charter is alglolyntopical with the CBI pressing Mr. Blair to reidé collective
rights within it when it becomes (inevitably) paftthe new Treaty to replace the failed EU Constitufjust as the
Attorney General, Lord Goldsmith, had succeedeedhlining it in the draft ConstitutionfFinancial Times18" June
2007.

18 See Case C-341/05 at paragraphs 60-78. In corgidie permissible limits of the right to strike, &gain referred to the
relevant international instruments: see paragr&ih33.

71n BECTU v UK[2001] ICR 1152, for example, the Advocate-Gener@fsnion on the proper meaning of the Working
Time Directive, had regard to the Community Charfdfundamental Social Rights as well as the Inteonati Covenant
on Economic, Social and Cultural Rights 1966 in diegj how rights to annual leave were to be intagae

8
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to be held in July to settle amendments to the dowgh Treaties of the EU. The mandate
includes a provision making the Charter of FundaaieRights legally binding across the EU
(though subject to some unspecified wording agtie $cope of its application*.However,
the UK has secured an opt-out to prevent the fueddah rights guaranteed by the Charter
being of benefit to those within the UK jurisdiati’ This agreement accords with the
government’s minimalist approach to the protectdrirade union rights, illustrated by the
DTI's response to theASLEF decision. The opt-out has potentially very serious
consequences for the protection of workers’ andetranions’ rights in the UK, giving rise to
a risk that EU law will apply differently in the Uk its application in other Member States.
The wider consequences of this opt-out is too lagebject for this paper, and an analysis
will need to await the final form of the wording the Treaty. But unions should be aware
that the opt-out continues the policy of the Thatchears, of resisting “social” Europe, of
blocking or watering down all but minimal rightsrfavorkers in the name of economic
‘efficiency’, and of seeking to ensure that workémsthe UK do not receive the same
protection as do their colleagues across the Channe

By a chronological near coincidence, dh Bine 2007 the Canadian Supreme Court handed
down a landmark decision idealth Service and Support-Facilities Subsector gaining
Association v British Columbi&007 SCC 27 (CanLll) holding (and making referetocéhe
international instruments and jurisprudence) tleg tight to collective bargaining was a
fundamental aspect of freedom of association emstirin the Canadian Charter on Rights
and Freedoms: “collective bargaining was... the nsigtificant collective activity through
which freedom of association is expressed in theua context.* Space does not permit
analysis of this historic decision reversing 20rgezt Canadian restrictive law on freedom of

18 presidency Conclusions of the Brussels European @qan¢22 June 2007), Concl 2, 11177/07, see pamy® of
Annex | “Draft IGC Mandate”. Annex 1 to the Draft @3Mandate referred to above sets out the actudimyaif some
controversial issues. At point 5 is the provisibattthe EU “recognises the rights, freedoms amtjpies set out in the
Charter of Fundamental Rights of 7 December 2008¢dapted on [....2007], which shall have the samd legae as the
Treaties.”

19 Footnote 19 to point 5 of Annex 1 to the Draft I®@ndate referred to above contains the followingament to be

annexed to the Treaty on European Union:

Article 1
1. The Charter does not extend the ability of thar€of Justice, or any court or tribunal of the Wed Kingdom, to
find that the laws, regulations or administrativeopisions, practices or action of the United Kingdara inconsistent
with the fundamental rights, freedoms and principled it reaffirms.
2. In particular, and for the avoidance of doubttiing in [Title IV] of the Charter creates justitike rights
applicable to the United Kingdom except in so fatresUnited Kingdom has provided for such right#smational
law.
Article 2
To the extent that a provision of the Charter refersational laws and practices, it shall only appiythe United
Kingdom to the extent that the rights or principlleat it contains are recognised in the law or praes of the United
Kingdom.

20 On collective bargining in international law se&Bcklem, “The Right to Bargain Collectively in Intettional Law:
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association, nor does it permit consideration ef\vhlue of the decision in UK and ECtHR
cases.

In reaching its decision IASLEF the ECtHR explicitly referred to ILO Convention 8@,

to Article 5 of the European Social Charter of @euncil of Europe and to decisions of its
European Committee of Social Rightdt thus continued the trend ®¥ilson and Palmer v
UK [2002] IRLR 568 which also contained extensive tmta of the ILO and ESC
jurisprudence (at paras 30-37 of that judgmé&nilhe effect of these decisions is that the
jurisprudence of the ILO and the ESC (and probadther human rights bodies too) are
relevant in deciding the proper approach to prowisiof the ECHR. Section 2(1)(a) HRA
1998 requires UK courts and tribunals to take extoount “in determining a question which
has arisen in connection with a Convention rightit merely the Convention itself but also
“any judgment decision, declaration or advisorynogm of the European Court of Human
Rights”. Since the ECtHR consider the decisiontheflLO and ESC committees are relevant
to the determination of such questions, so mustcoitts. As a matter of domestic law, ILO
Conventions and the European Social Charter andl¢bisions of their supervisory bodies
have had little historical impact in UK courts -dantrast to the deference paid to the ECHR
and decisions of the ECtHR even before the HRA 1&88e into force. The judgment in
ASLEF points the way to much greater reliance on ILO B&€ principles and decisions in
UK litigation, certainly in employment litigatiomvolving the ECHR or the Human Rights
Act 1998.

This possibility is reinforced by decisions of tBeropean Court of Justice on EU law, which
acknowledge the fundamental social rights whicheupith EU law, and which explicitly refer
to general norms of international human rights lawg especially the ECHR, in deciding
what are those fundamental social rigfits.

Future challenges?

Unions and their advisors should be alert, therthéopossibility of challenges based on the
ECHR and the HRA 1998, and to relying on otherrima&ional human rights instruments and
their jurisprudence, in the course of litigatiohid an area where trade union lawyers must
become familiar with international case law. Coasation must be given to raising the issues
through the mechanisms of the ILO and the ESC spro@aouncements in favour of the

Workers’ Right, Human Right, International Right?"RrAlston (ed)Labour Rights as Human Righ005.
2L paragraphs 22-25 of ASLEF.
22 For earlier use of this material by the ECtHR, sgeSigurjonsson v IcelanandJersild v Denmarkcited above.
Z See e.gConnolly v Commissiof2001] ECR 1-1611 at paragraph 37.

10
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applicant will carry much weight in the ECtHR, aeted above. It is essential that all
domestic points are identified at an early stageabse the ECtHR will expect a union to
have taken all practicable means to raise poinsedan the ECHR before the domestic
courts. This then is an area where litigation stggatshould be carefully thought through at
every stage. The importance of European wide ceralidn before launching an application
to the ECtHR cannot be overstressed: a case whiablshes or denies workers’ rights in the
ECtHR affects hundreds of millions of workers.dtvital that the national trade union centre
(in the UK the TUC) is consulted and that therapgropriate liaison with the ETUC before a
case is brought.

Below we indicate some areas in which human righssruments, based on the right to
freedom of association enshrined in Article 11 ECHRay provide a fruitful means of
challenge. It is not only s.174 TULRCA which sulbgially restricts trade union freedom of
association in tension with Article £4 .t is to be regretted that the DTI is not propgsia
make wider changes to the law. It is to be hoped ttie trade unions will press them to do
So.

1. Section 174 TULRCA restricts trade union autoponore generally. It also has the
effect of preventing a trade union excluding oredkpg a member in order to comply
with a TUC Disputes Committee ruling, because saiculing does not amount to an
enforceable membership requirement for the purpbsel74(2)(a). Thus membership
can not be refused because someone is a membenatiiea uniorf> These
provisions, which aimed at the abolition of thedlington Principles, also owe their
origin to the 1993 Act® The justification was to create a “market” in &aghions’’
(The provisions were the subject of criticism inrlRaent by the shadow
employment secretary, Tony BI&ft;his government subsequently seemed to have
changed its mind). These provisions, and the otbsirictions in s.174, are a clear
interference with the right, recognised ASLEF, of trade unions to decide with
whom they associate and to set their own rulesedddas the Court noted ASLEF
the restrictions which flow from s.174 have alredmben strongly criticised by the
Council of Europe’s Social Rights Committee becail®y amount to an excessive

24 An early discussion of the incursions into trad@®n autonomy may be found in Lord Wedderburn, Er&nion
Democracy and State Regulation”Liabour Law and Freedoni995.

2 See 5.174(4).

%6 See the Green Papérdustrial Relations in the 199@sIMSO: 1991) Cmnd 1602 at chapter 6.

%7 See Green Paper, above, at paragraph 2.24.

% HC Deb vol 195, Col 1169.

11
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restriction on the rights of a trade union to deiiee the conditions of membersHip.

Section 64 of TULRCA gives an individual the hignot to be unjustifiably
disciplined. For this purpose unjustified disciglimcludes taking action against a
member because he or she failed to participateigpst a strike or other industrial
action® This applies regardless of the fact that a majaftmembers are in support
of industrial action following a lawful ballot. Hea a democratic decision cannot be
enforced against a dissenting member (even if nenber agreed to the rules and
took part - even voted in favour — in the ballothis requirement is difficult to
reconcile with the conception of freedom of assimiaendorsed INASLEF: a
member has the right to participate in the demaxdacision to strike or not but then
the association is barred from using the mechanigmigr its rules to discipline him
or her for refusing to abide by the decision reachOwing their origin to s.3 of the
Employment Act 1988 introduced by the Thatcher gowesnt, these provisions have
been held by the Council of Europe’s Social Rigbtsnmittee, the body overseeing
the European Social Charter, to be incompatiblé Witticle 5 of the Chartet: The
ILO Committee of Experts has repeatedly held thasé provisions conflict with the
ILO Convention®® In light of how the ECtHR in ASLEF read these mional
conventions into Article 11 iASLEF, it is probable that s.65(2)(a), (b), and (f) ijo (
TULRCA can no longer be considered to be compatnite a union’s freedom of
association>

UK law gives effect to the right not to be wiised on ground of trade union
membership, no doubt a requirement of Article 1 HRCby means of the provisions
in TULRCA, including s.152 which deems a dismigsabe unfair if the reason for it
was that the individual e.g. was or proposed tobwra member of a trade union,
took part in the activities of a trade union or made of trade union services. The
Age Discrimination Regulations have amended the IBympent Rights Act 1996 so
as to deem retirement to be the only reason famidsal provided the employer

29 SeeASLEFat paragraph 23.

% See 5.65(2)(a).

31 See e.g. 198%onclusionsXlll-3, 110 and 1991ConclusionsXlil-1, 137.

32 See e.g. the Reports of 1989 on the ApplicatiocBafventions and Recommendations, Report Il, Parp#236-7 and
the 1991 Report I, Part 4A, pp 219-220. The firgdinvere repeated in the 1992, 1995, 1997, 1999, 2064 2003
Reports.

33 In NALGO v UK(Application no. 21386/93) the Commission ruledredimissible a complaint based on s.65 TULRCA in
relation to the sanctioning of strike breakers. Bappears that the international materials andi#wsions of the ILO
Committee of Experts and the Experts of the Eurossarial Charter were not cited. Since that decifielaw on Article
11 has moved on, most noticeablyiflsonandASLEF.
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notifies the employee that he or she is to beawfit An employer could rely on these
provisions, and argue that retirement was the oedson for dismissal of a trade
union activist, so excluding the application of 521TULRCA altogether. Such a
result cannot be reconciled with Article 11 ECHR.

It is well-known the UK law imposes many redtans on the rights of unions to take
industrial action. For example, secondary action stnikes for political purposes are
unlawful altogetherf® and the balloting and notice rules are so compiexo make
compliance in many cases almost a practical impiigi*® These rules have been
the subject of repeated criticism by the ILO anel BSC supervisory bodiésThus
far the ECtHR has not held that prohibitions onrilgét to strike infringe Article 11.
Though it considered such restrictions amount terierences with freedom of
association and so engaged Article 11(1), the ERCthias allowed member states a
considerable margin of appreciation in deciding tivbe a particular restriction was
justified under Article 11(23° It will be interesting to see if the increased artpnce
the ECtHR accords to ILO and ESC decisions wiltha future provide a means of
challenging the legal and practical obstacles pldneUK law on strike action.

Funds of a trade union which are applied totigali objects have been subject to
special regulation since 1913. The legislation ofl since the Thatcher era has
resulted in detailed rules in Chapter VI of TULRCAs well as balloting
requirements, these provisions include certainsrulbich it is compulsory for a trade
union to include in its rule book. The provisions appear to amount to an interfexenc
with trade union autonomy; the more difficult questis their justification under
Article 11(2).

There are other incursions on trade unionraarny in UK law and union lawyers will, no
doubt be reviewing them: the extensive requiremamteelation to the election of union
presidents, general secretaries and executive dbe@mimembers; the prohibition on
indemnification of members’ fines; check-off forni@s; and so on.

% See 5.98ZB-ZE.

35 See 5.224 TULRCA (secondary action) and the difinitf a ‘trade dispute’ in s.244 TULRCA, the basighe ‘golden
formula’ in s.219, which has been held not to edtenpolitical action: seMercury Communications v Scott-Garner
[1984] ICR 74, CA.

% See ss 226-235 TULRCA.

37 See T Novitz|nternational and European Protection of the RighStrike 2003, OUP; J Hendy, “Industrial action and
international standards” in KD Ewing (e@®mployment Rights at WqQrR001, IER.

38 SeeUNISON v United Kingdorj2002] IRLR 497.

%9 See s.82.
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It will be seen that theASLEF case, particularly taken withVilson and Palmer is a
landmark. It is perhaps a matter of some irony thatunions in the UK have been obliged to
secure these rights by litigation rather than bgreémg pressure in the traditional way. Part of
the reason is plainly that unions in the UK areiggrthe legal means of exerting such
pressure, through precisely the kind of legal retsbns on their autonomy which were at
issue INASLEF.

13" July 2007
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