The Trade Disputes Act 1906: 

The centenary year of the Trade Disputes Act 1906 (TDA) is a convenient point to assess its importance. In unambiguous language, the Act established a wide liberty for trade unions to take industrial action. It was accepted by both Conservative and Liberal parties. The employers’ hostility to New Unionist upsurge of the late 1880s and their campaign for ‘free’ labour in the 1890s, and the judicial decisions to restrict trade unions and industrial action, have been documented. Less well known is the their hostility to the TDA, which persisted throughout the twentieth century. 

Employers waged a vigorous campaign against the TDA during the industrial unrest of 1911−14, but were rebuffed by the Liberal government. Opposition was muted in both world wars. Legislation banned industrial action, and trade union officers gained political acceptance and administrative roles in the state. In the interwar period, unions were weak and hardly constituted a challenge to employers. Employers dominated collective bargaining and the workplace. Even so, the Trade Disputes and Trade Unions Act 1927 (TDTUA), passed in the aftermath of the General Strike 1926, restricted union immunity and picketing. The TDTUA has been neglected because it was little used (apart from the change to the unions’ political levy) and was repealed in 1946. That it was not used more was a comment not on its ineffectiveness but on the state of trade unionism at this time. 

Union membership increased as the 1930s progressed, reaching 6.2 million by 1939. There was no dramatic turning point, no strike wave. There was ready recourse to the law when workers proved obdurate. By now the parameters of British trade unionism were formed. It was this trade union structure, government and policy into which new members flooded as a result of the novel conditions called into existence by the Second World War. At the war’s end, trade union membership had grown to 8.6 million and industry-wide collective bargaining had become widespread. There was no post-war slump and union organization continued to grow to 9.3 million by 1951. The TDTUA 1927 was repealed in 1946. Major strikes broke out but Order 1305, which prohibited strikes, was used sparingly. A failed prosecution in the 1951 dock strike, prompted its rapid repeal soon after.

From 1951, for the first time since 1927, the TDA was the major statute governing industrial action. And British trade unionism had changed, not in its major parameters, but a hitherto rare depth to collective organization was added in many areas of manufacturing by workplace union organization, co-ordinated by shop stewards. The ‘temper’ of labour had changed too ( workers’ expectations were growing. As the post-war boom gathered pace, especially in manufacturing, so workers’ bargaining power increased. Once the power of dismissal was challenged, many employers had little else. Industrial action assumed a new importance from 1953. Secondary industrial action, although always difficult to organize because of the sectional structure of British trade unionism, could prove a practical option. The scope of the TDA was now an effective weapon. 

Both Labour and Conservative post-war governments discussed whether to ban unofficial strikes and impose pre-strike ballots but both options had been rejected. The first important public disavowal of the post-war legal settlement was A Giant’s Strength (1958) by the Inns of Court Conservative and Unionist Society. From then on, the scope of the TDA was contested with growing confidence, including by employers’ associations. Both judicial acquiescence and questioning of the TDA had been visible in the Thomson case in 1952 but the shift to the latter role was apparent in Rookes v Barnard [1961], confirmed by the Lords in 1964, with the finding of a new tort of intimidation, applicable in trade disputes. Torts of indirect interference and breach of commercial contract quickly followed. 

By this date, then, three major forces had declared against the TDA ( many major employers and their associations, some senior members of the judiciary, and the leadership of the Conservative Party. The temper of the former was apparent in their evidence to the Donovan commission but, as ever, there was no uniformity in their prescriptions. The judicial process was incremental and had a major role in determining the parameters of the debate. It was the shift inside the Conservative Party’s leadership that was the vital factor. The Conservative government of 1970 passed the Industrial Relations Act 1971.This failed, not least because of flawed presuppositions and drafting, as well as sustained opposition by trade union members.

The Labour government of 1974 restored the TDA by the Trade Union and Labour Relations Act 1974, as amended in 1976, in wider language which gave trade unions new immunities for the torts of indirect interference and breach of commercial contract. The process of industrial relations reform initiated by the Donovan Report (1968)  ( for which trade union co-operation was sought ( was largely completed by the late 1970s. The issue for employers then became trade union power within the new bargaining arrangements. Demands began to be made for changes to the new Act. Legal challenges to union immunities were given a sympathetic hearing by Denning at the Court of Appeal, and although House of Lords reluctantly overruled his judgments, the terrain of the debated moved against unions. This was articulated within the Conservative Party by the growing ascendancy of a free-market ideology that privileged unions’ role in restraining efficiency and liberty.

The election of the Conservative government in 1979 saw the passage of the Employment Act 1980, which restricted the scope of a trade dispute to employers and their workers but with secondary action permitted against the first supplier or customer and restricted the right to picket to the place of work. The major step in creating a new framework was the Employment Act 1982, which re-established union tort liability and narrowed the definition of a trade dispute. Successive statutes imposed ever-tighter restrictions and procedural regulations with which unions had to comply in order to retain their tort immunity. 

Apart from minor details, this legislation has been accepted by the Labour government. Thus today, the role of employers and trade unions has been reversed as compared to the beginning of the twentieth century: both major parties accept legislation that restricts and regulates trade union and industrial action ( a decisive shift from the philosophy of the TDA.
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