ELLIE REEVES


Introduction

It is hard to believe that it is almost 10 years since The National Minimum Wage Act 1998 and the National Minimum Wage Regulations were implemented on 1st April 1999.  Remember the furore by the employers that the national minimum wage would lead to job losses? 

As we all suspected the great loss of jobs did not happen.  In fact the national minimum wage has helped to push up the average income of some of the lowest paid workers with the adult rate has increasing from £3.60 when it was first introduced to £5.73 in October 2008.  This is equivalent to almost a £4,500 increase in the annual salary of a person working 40 hours per week on the minimum wage. 

Hardly the kind of increases that employers in industry enjoy, yet, according to the Low Pay Commission’s last annual review, employers still argue that the national minimum wage is impacting on small businesses and eroding pay differentials claiming that this limits their ability to reward staff and provide incentives for workers.   

The national minimum wage has been vital in increasing the bottom end of the pay differentials for those most vulnerable workers, women, black and minority ethnic workers.

However, there are still a number of problems as highlighted by the Low Pay Commission in their last review including 

•
Difficulties in determining how the national minimum wage should be applied to workers who work on-call;

•
The fact that the national minimum wage is not being properly applied to home-workers who are paid on piece rates; and 

•
An increasing number of employers who are failing to pay the national minimum wage. 

I want to come on to look at some of the proposals for change to address these issues, but first I want to look at some case law developments since the national minimum wage was introduced and how they have influenced 

the Low Pay Commission’s recommendations for the future. 

Who is covered?

The first point to consider is who is entitled to the national minimum wage. Unlike a lot of other employment legislation the national minimum wage applies to both employees and workers. This means that those who do not have a contract of employment but who provide their services or labour to an employer are covered.  Effectively then only the genuinely self employed are excluded from the right to be paid the national minimum wage. So contract workers are covered as are home workers and agency workers.  In fact the legislation goes so far as to provide that in the case of agency workers a contract will be implied between the agency, the worker and the principle employer even if there isn’t one.  Whilst in the case of home workers this is widely defined so as to cover those home workers who do not personally provide their services but may get others, such as family members to do the work for them.

In the case of James –v- Redcats (Brand Limited) [2007] ICR 1006, Ms James was a courier delivering packaging to private addresses.  The issue before the Employment Appeal Tribunal (EAT) was whether she was genuinely in business on her own account because if she was then she would not be entitled to the national minimum wage.  The EAT held that the fact that she made alternative arrangements for the deliveries to be made by someone else when she was unable to do so did not mean that she was not a home worker.  In particular, the EAT had regard to the wide definition of home worker as set out in s 35 (1) of the National Minimum Wage Act 1998.

But, as you would expect, the issue is not always straightforward and there will always be some workers that fall fowl of even the wide definition.  In a case under brought under the Working Time Regulations 1998 which has a common definition of worker under the legislation on the national minimum wage, Bamford and others –v- Persimmon Homes NW Limited EAT 0049/04, the Employment Appeal Tribunal held that a gang of bricklayers, who provided their own tools and hard hats and were paid at piece rate for the number of bricks they laid were not workers. The gang members were paid a lump sum gross payment which they shared amongst themselves. The Employment Appeal Tribunal held that these facts were more akin to the provision of professional services rather than personal services.  

Perhaps the most controversial group of workers that are specifically excluded by the Regulations are apprentices.  Apprentices under the age of 19 and all those in the first year of an apprenticeship are not covered. If, as some commentators suggest the national minimum wage regulations are there to protect not only the exploitation of workers but also to prevent unfair competition amongst some employers who may evade wage protection, then it makes no sense to have one group specifically excluded especially as this group is often exploited by employers to provide cheap labour.  Even then there is a disparity in the way in which some apprentices are treated. Apprentice agricultural workers are protected by the Agricultural Wages Board which is more likely to set wage rates higher than the national minimum wage. 

Calculating the National Minimum Wage

Having worked out whether someone is entitled to claim the national minimum wage the next thing is to work out is whether they are being paid the correct rate. 

The current rates are dependent on a worker’s age and are specifically excluded from the Employment Equality (Age) Regulations 2006 so making it lawful to have different rates for different age groups of workers.. The rates from 1st October 2008 are:

•
£5.73 for adult workers;

•
£4.77 for workers aged 18 – 21; and 

•
£3.53 per hour for workers aged 16 – 17. 

In order to work out whether a worker is receiving the national minimum wage you first have to work out the average hourly rate of pay. This is done by dividing the total pay received by the total number of hours in the relevant pay reference period.   The pay reference period is usually the period of time the worker is normally paid.  For example, a week for someone who is weekly paid and a month for those who are paid monthly. The pay reference period can never be longer than one month. 

Crucial to calculating whether someone is entitled to the national minimum wage is deciding which payments should and should not be included when calculating pay. 

First of all you have to work out what pay has been received in the pay reference period and that is not always that easy. This is because employers can count pay that is paid in the following pay reference period towards the previous pay reference period. So, for example, bonus pay that is paid at Christmas will be counted in the pay reference period for the month of December but part of it can also count towards the pay reference period for November. 

As you can see this makes it quite tricky to work out whether or not someone has received the national minimum wage rate since, in the case of a monthly paid worker, it won’t be until the following month that they can work out if they were paid the national minimum wage for the previous month. 

Pay that is paid in the pay reference period includes:

•
Incentive pay;

•
Commission;

•
Performance related pay;

•
Bonus pay; and

•
Tips, gratuities, service and cover charge paid through the payroll.

Perhaps one of the most controversial of the list of pay that is included in the calculation for the national minimum wage is the inclusion of tips paid through payroll giving employers the opportunity to make up pay to the national minimum wage rate without paying for it themselves. Tips that are paid by the customer direct to the waiter/waitress do not count towards the national minimum wage. In the case of Her Majesty’s Revenue and Customs –v- Annabel’s Barclay Square (Limited) EAT 0562/07 the Employment Appeal Tribunal had to decide whether or not tips, gratuities, and service charges paid through a tronc system could be included when calculating whether someone received the minimum wage. A tronc system is where tips and service charges (such as the 10% service charge often added to restaurant bills) are all pooled together and paid to a so called troncmaster.  The troncmaster then distributes the tips according to the rules of the scheme which are usually agreed between the troncmaster and the employees. In this case the troncmaster had a separate pay roll system for distributing the tronc monies. The issue was whether or not money paid by the troncmaster through a separate account amounted to pay paid by the employer. The EAT held that tips paid through a tronc system did not amount to pay for the purposes of calculating the national minimum wage.  Once the money was in the troncmaster’s hands it ceased to be the employer’s money and it was therefore held on trust for members of the tronc. 

Employers often set up a tronc system in order to avoid paying National Insurance payments as these are generally not payable on tips and voluntary service charges paid to employees through the troncmaster system. The difficulty with this case is that the EAT commented that if the employer had paid the monies allocated by the troncmaster then that would count towards the national minimum wage because the payments would then have been made by the employer.  However, employers hoping to use this practice to make up the national minimum wage rate looks unlikely. The Government issued a consultation paper in November last year (the consultation finishes on 16th February 2009) with a proposal to exclude both mandatory and non mandatory services charges, tips and gratuities counting towards the national minimum wage.  It seems that the Government has now finally come round to the view that tips should be paid to the worker on top of their pay and not used to make up the national minimum wage. 

The issue of how some employers may seek to circumvent the general principle underlying the national minimum wage regime that benefits in kind do not count towards the national minimum wage has recently been considered by the Court of Appeal.  The Regulations provide that benefits such as luncheon vouchers, medical insurance, childcare vouchers and car parking do not count towards the minimum wage.   This though is subject to one exception in relation to accommodation. Regulation 30 provides that where an employer provides accommodation a notional charge, known as the accommodation offset will count towards that national minimum wage.  The notional charge is currently £4.46 per day for each day accommodation is provided.  Where an employer charges a worker more than this or deducts more than this from the workers pay for accommodation then this will be deducted and so will not count towards the national minimum wage rate. 

In the case of Leisure Employment Services Limited –v- Commissioners for HM Revenue and Customs [2007] ICR 1056,  the employer, a subsidiary of Butlins, provided free accommodation to those seasonal workers that requested it  and claimed the accommodation offset which was £3.50 at the time. However, the company also deducted £6.00 a fortnight from the workers pay towards gas and electricity. The Commissioners for HM Revenue and Customs alleged that the company was not entitled to deduct the £6 because it had already exhausted its full entitlement under the accommodation set off and that the further deduction took the workers pay below the national minimum wage. Enforcement notices were issued and the employer appealed. The employer lost at both the EAT and the Court of Appeal.  The Court of Appeal upheld the findings of the EAT that as it was a condition of the workers taking up the accommodation that the £6 charge be paid then this counted towards the accommodation set off.  The accommodation set off was not limited to the provision of premises and could, as in this case, include charges for gas and electricity as well as other things such as charges for cleaning and for providing furniture.  What was important was the fact that the charge was made once the worker took up the free accommodation. In addition, the Court of Appeal held that the payment was for the employers own use and benefit and as such should not count towards the national minimum wage.  The majority of the Court took the view that charges such as this should be excluded from counting towards the national minimum wage so as not to exploit workers who could be charged exorbitant amounts, even though in this case the charge for gas and electricity was less than it actually cost.

This case shows that the Courts will have little sympathy with employers who claim that charges relating to accommodation are actually a benefit to the worker and so count towards the calculation of the minimum wage.

Type of Work

As well as considering pay that a worker receives, whether someone is paid the national minimum wage will depend on what type of work they are engaged in.  There are four types of work:

•
Time work -  this is where the worker is paid according to the number of hours they work and covers workers whose pay goes up or down according to the number of hours they work;

•
Salaried hours work – this applies to those workers who are paid a salary based on a number of hours worked over the year.  The hours can be expressed weekly or monthly,  what is key is that the worker is paid in equal instalments either monthly or weekly;

•
Output work – this is also known as piece work and is where a worker is paid according to a number of pieces they make or the time it takes them to do a certain amount of work.  However, if the hours are fixed by the employer that will be time work not output work;

•
Unmeasured work – this is a catch all to cover work which does not fall within the other categories and applies where there are no specified hours. 

The type of work a worker is engaged in has been an issue when it comes to determining whether workers who are expected to work on call in addition to their core hours, are being paid the national minimum wage.  Employers often try to defend claims for the national minimum wage by workers who are employed to work part of their hours on-call by classifying this as unmeasured work. For example, in Walton –v- Independent Living Organisation [2003] ICR 688 the Court of Appeal held that a carer who was looking after a person with  epilepsy over a three day period was engaged in unmeasured work. The carer was paid at a daily rate of pay, but this was not based on the number of hours he worked, even though in each 24 hour period he would be required to work for a fixed number of hours on active caring. As such, he was held not to be paid less than the national minimum wage.

However, we have had more success when pursuing clams for resident wardens who often live in accommodation provided by the employer amongst residents in sheltered accommodation.  In one Tribunal case the resident wardens were employed by a London Borough working core hours from 9 a.m. to 5 p.m. five days a week with a 7 hour break.  They were required to be on–call from 5 p.m. to 9 a.m Monday to Friday and were paid a standby allowance of £7.91 for those hours.  The Tribunal held that the additional hours from 5p.m. until 9a.m. were part and parcel of the workers normal duties.  The residents had bleepers and pendants which set off an alarm in the resident wardens flat and the resident wardens were frequently called upon to attend to the residents before 9 a.m. and after 5 pm.  The Tribunal also found that the standby allowance was part and parcel of the resident warden’s annual salary.  As such, the Tribunal held that the additional hours were salaried hours and the workers had been paid below the national minimum wage. The Employment Appeal Tribunal in the case of MacCartney –v- Oversley House Management [2006] ICR 510 overturned a Tribunal’s finding that a care manager for a residents association for the over 60’s, should have the hours she was expected to be on call from 6:30pm until 8:00am four days disregarded on the grounds that she was on unmeasured time.  The Employment Appeal Tribunal held that because her contract stated specifically that she would be paid 4 days a week on 24 hours site cover this meant that she was in fact on salaried hours work.  Therefore her full 96 hours counted towards calculating whether or not she had in fact received the national minimum wage. As she hadn’t, the national minimum wage was payable. 

As can be seen from these cases the type of work is crucial in determining whether a worker is being paid the national minimum wage and the Low Pay commission has requested that this issue be clarified.  Certainly clear guidelines are needed along the line that time when a worker is expected to be called upon should be treated either as salaried or time work and so should be included in any calculation of hours for the national minimum wage.  

The Employer’s Duty to Maintain Records

As we have already seen calculating whether someone is in receipt of the national minimum wage is not easy.  Workers need to know what pay they have received in the pay reference pay period, whether any payments can be discounted and what type of work they are engaged in. Workers will often need to obtain the records from the employer particularly where their hours vary from week to week. Regulation 38 of the National Minimum Wage Regulations 1999 provides that employers are obliged to keep and disclose records of how much workers are being paid. Although the Regulations do not define what amounts to a sufficient record, guidance issued by the Department and Business Enterprise and Regulatory Reform also known as (“BERR”) states that records should include details of gross pay, tips, overtime, shift premiums, absences, travel as well as any other benefits that are received by the worker together with deductions for accommodation and the total amount of national minimum wage pay. 

Individual workers who believe they have not been paid the national minimum wage have a right to see a copy of the employer’s records in a readable format, not some complicated spreadsheet. It is a criminal offence under National Minimum Wage Act 1999 for an employer not to keep records or to produce false records. In October 2007 Torbay Council was fined £1,000 for failing to produce records which complied with the duty to provide clear records. 
Enforcement

Unlike other employment legislation, there are a number of options a worker can pursue if they are not being paid the national minimum wage.  A worker can:

•
Lodge a claim at an Employment Tribunal for unlawful deduction of wages;

•
Report the matter to HM Revenue and customs who can issue an enforcement notice, a penalty notice and initiate criminal proceedings.

Until very recently the criminal liability provisions under the national minimum wage had not been put to much use. However, there have been several criminal prosecutions including a Sheffield butchers who after failing to pay its employees the national minimum wage were fined £800 plus costs and ordered to pay over £10,000 in compensation to the employees. 

In answer to a recent question in the House of Commons on 5th February 2009 about the range of penalties for failing to comply with the national minimum wage the Government responded that they were committed to simple effective NMW enforcement and HM Revenue and Customs to follow –up all complaints of underpayment.  

Amendments to the Employment Act 2008 will introduce new penalties from the 6th April 2009.  Employers who fail to pay the national minimum wage may be issued with a notice of underpayment requiring the employer to repay arrears to workers and to pay a financial penalty to the Secretary of State.  The financial penalty will increase from twice the hourly rate of the minimum wage in force at the time for each day that the worker was paid below the national minimum wage, to 50% of the total underpayment. 

Workers will be entitled to have arrears of pay at the current rate provided that the current rate is the same or higher than the rate of arrears.  This is an increase for workers as previously all the employer had to pay was the difference between the worker’s actual pay and the rate of the minimum wage for the arrears going back a period back to six years.

The HM Revenue and Customs will also have the power to search and seize under the Police and Criminal Evidence Act 1984 (“PACE”) when investigating criminal offences under the National Minimum Wage Act 1999. The most serious cases will also be triable in the Crown Court which means that employers who deliberately fail to pay the national minimum wage may face even stiffer penalties.

Some Final Thoughts 

While these amendments to the penalties are welcome it is a pity that the Government have not taken the lead to introduce national minimum wage rates for apprentices and those aged 21.  The Low Pay Commission has this time asked the Government to explain its reasons for objecting to the adult rate for those aged 21.  One can only guess what they will come up with.

And finally ...  a word of warning perhaps, although I have been looking at the national minimum wage legislation it may be that employers who continue to exploit the more vulnerable groups of workers will find themselves falling fowl of discrimination legislation. In Mehmet/Rose Hotel Group  –v- Aduma EAT0573-4/06 a Nigerian student who was working under the terms of his visa was employed to work six nights a week on 12 hours shifts for which he received £130 per week. He claimed that the employer had discriminated against him on the grounds of his race by failing to pay him the national minimum wage. In the absence of an actual comparator the Tribunal assumed that the employer, would have paid a hypothetical white comparator the national minimum wage and as such held that Mr Mehmet had been treated less favourably on the grounds of his race. The employers appeal to the Employment Appeal Tribunal failed since there was no evidence to suggest the employer had not paid any of his other employees below the national minimum wage.  The Tribunal’s finding of race discrimination was therefore upheld. 

Perhaps the Government will bear this in mind in a future review of the national minimum wage.  In the meantime, employers should be wary of any attempt to avoid paying the national minimum wage. 
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