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DISABILITY DISCRIMINATION AT WORK

A. EMPLOYMENT RIGHTS IN CONTEXT

· Legal models: rights/welfare

· Theoretical models: social/medical

· Beyond equal treatment: DDA 1995 and DDA 2005; cf. SDA 1975 and RRA 1976

· ‘Reasonable adjustment’ – cf. ADA 1990

· Beyond employment: goods, services, facilities; housing; education; transport

· Disability Equality Duty

· EU Employment Framework Directive 2000/78/EC

B. SPECIFIC ISSUES IN RECENT CASE LAW

1. Disability-related discrimination

· Clark v Novacold [1999] ICR 951: comparators
· London Borough of Lewisham v Malcolm [2008] UKHL 43: comparators again
· Archibald v Fife Council [2004] IRLR 651 : the primacy of reasonable adjustments
2. Reasonable adjustments

· Mid- Staffordhsire General Hospitals NHS Trust v Cambridge [2003] IRLR 566: assessment a necessary pre-condition

· Tarbuck v Sainsbury’s Supermarkets Ltd [2006] IRLR 664: an alternative view

· Scottish and Southern Energy plc v Mackay UKEAT/0075/06: ‘we follow the Tarbuck line’

· Latif v Project Management Institute [2007] IRLR 579: evidence needed to show there was in principle an adjustment that could be made

· HM Prison Service v Johnson [2007] IRLR 951: need for sufficient detail and broad nature of adjustment proposed; cf. DRC Code, 5.24, ‘There is no onus on the disabled person to suggest what adjustments should be made (although it is good practice for employers to ask), but where the disabled person does so, the employer must consider whether such adjustments would help overcome the disadvantage, and whether they are reasonable’.

3. Normal day-to-day activities

· Paterson v Metropolitan Police Commissioner [2007] IRLR 763: a meaning that ‘encompasses the activities which are relevant to participation in professional life’
4. Direct discrimination

· Chacon Navas [2006] ECR I-6467: ‘sickness’ not a ground in relation to which the Directive prohibits discrimination (but note non-regression provisions)
5. Association

· Coleman v Attridge Law and Steve Law [2008] C-303/06:prohibition of direct discrimination and of harassment not limited only to people who are themselves disabled
6. Sick-pay

· O’Hanlon v The Commissioners for HM Revenue and Customs [2007] IRLR 404: provided reasonable adjustments and rehabilitation offered, no duty to extend sick-pay coverage
· Nottinghamshire County Council v Meikle [2004] IRLR 703: a different story if reasonable adjustments have not been offered
7. Disfigurement

· Cosgrove v Northern Ireland Ambulance Service [IRLR 397]: para. 3(1) Schedule 1 DDA applies solely to condition of disfigurement itself, not to a condition only one aspect of which is disfigurement 

8. Disability equality duty

· R (on the application of Chavda and others) v London Borough of Harrow [2008] High Court (unreported): need for visible and clear record of compliance
9. Compensation

· Al Jumard v Clwyd Leisure Ltd [2008] IRLR 345: same facts, different forms of discrimination, single award for injury to feelings; specific facts falling into only one category or another, damages for separate wrongs and total tested against proportionality
10. Procedure

· Smith v Network Rail Infrastructure (EAT/0047/07): no need to serve further grievance if continuing act
· Department for Constitutional Affairs v Jones (CA): extension of time allowed where reason for delay is claimant’s unwillingness to accept he/she disabled
C. THE FUTURE

· UN Convention on the Rights of Persons with Disabilities: will UK ratify and does it matter?
· Equality Bill: does it go far enough?
· The fall-out from Malcolm and from Coleman
· Equality and Human Rights Commission: an effective force on disability?
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ANNEX 

A. DDA 1995, AS AMENDED

3A Meaning of ‘discrimination’

(1) For the purposes of this Part, a person discriminates against a disabled person if –

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply, and 

(b) he cannot show that the treatment in question is justified

(2) For the purposes of this Part, a person also discriminates against a disabled person if he fails to comply with a duty to make reasonable adjustments imposed on him in relation to the disabled person

(3) Treatment is justified for the purposes of subsection (1)(b) if, but only if, the reason for it is both material to the circumstances of the particular case and substantial.

(4) But treatment of a disabled person cannot be justified under subsection (3) if it amounts to direct discrimination falling within subsection (5).

(5) A person directly discriminates against a disabled person if, on the ground of the disabled person’s disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability whose relevant circumstances, including his abilities, are the same as, or not materially different from, those of the disabled person.

(6) If, in a case falling within subsection (1), a person is under a duty to make reasonable adjustments in relation to a disabled person but fails to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with duty.

4A Employers: duty to make adjustments

(1) Where –

(a) a provision, criterion or practice applied by or on behalf of an employer, or

(b)  any physical feature of premises occupied by the employer,

places the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the provision, criterion or practice, or feature, having that effect.

(2) In subsection (1), ‘the disabled person concerned’ means –

(a) in the case of a provision, criterion or practice for determining to whom employment should be offered, any disabled person who is, or has notified the employer that he may be, an applicant for that employment;

(b) in any other case, a disabled person who is –

(i) an applicant for the employment concerned, or

(ii) an employee of the employer concerned.

(3) Nothing in this section imposes any duty on an employer in relation to a disabled person if the employer does not know, and could not reasonably be expected to know –

(a) in the case of an applicant or potential applicant, that the disabled person concerned is, or may be, an applicant for the employment;

(b) in any case, that that person has a disability and is likely to be affected in the way mentioned in subsection (1).

B. DDA 2005 

3 Duties of Public authorities

In the 1995 Act, after section 49 there is inserted –

Part 5A

PUBLIC AUTHORITIES

49A General duty

Every public authority shall in carrying out its functions have due regard to –

(a) the need to eliminate discrimination that is unlawful under this Act;

(b) the need to eliminate harassment of disabled persons that is related to their disabilities;

(c) the need to promote equality of opportunity between disabled persons and other persons;

(d) the need to take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons;

(e) the need to promote positive attitudes towards disabled persons; and

(f) the need to encourage participation by disabled persons in public life.

C. COUNCIL DIRECTIVE 2000/78/EC

Article 1

Purpose

The purpose of this Directive is to lay down a general framework for combating discrimination on the grounds of religion or belief, disability, age or sexual orientation as regards employment and occupation, with a view to putting into effect in the Member States the principle of equal treatment.

Article 2

Concept of discrimination

1. For the purposes of this Directive, the ‘principle of equal treatment’ shall mean that there shall be no direct or indirect discrimination whatsoever on any of the grounds referred to in Article 1.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one person is treated less favourably than another is, has been or would be treated in a comparable situation, on any of the grounds referred to in Article 1;

(b) indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons having a particular religion or belief, a particular disability, a particular age, or a particular sexual orientation at a particular disadvantage compared with other persons unless:

(i) that provision , criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary, or

(ii) as regards persons with a particular disability, the employer or any other person or organisation to whom this Directive applies, is obliged, under national legislation, to take appropriate measures in line with the principles contained in Article 5 in order to eliminate disadvantages entailed by such provision, criterion or practice

Article 5 

Reasonable accommodation for disabled persons

In order to guarantee compliance with the principle of equal treatment in relation to persons with disabilities, reasonable accommodation shall be provided. This means that employers shall take appropriate measures, where needed in a particular case, to enable a person with a disability to have access to, participate in, or advance in employment, or to undergo training, unless such measures would impose a disproportionate burden on the employer. This burden shall not be disproportionate when it is sufficiently remedied by measures existing within the framework of disability policy of the Member State concerned.

D. UN CONVENTION ON RIGHTS OF PERSONS WITH DISABILITIES

Article 27

States party will:

(a) Prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, including conditions of recruitment, hiring and employment, continuance of employment, career advancement and safe and healthy working conditions;

(b)  Protect the rights of persons with disabilities, on an equal basis with others, to just and favourable conditions of work, including equal opportunities and equal remunerations for work of equal value, safe and healthy working conditions, including protection from harassment, and the redress of grievances’

E. LONDON BOROUGH OF LEWISHAM v MALCOLM

Lord Bingham

9. It seems to me…that the task of the court is to ascertain the real reason for the treatment, the reason which operates on the mind of the alleged discriminator. This may not be the reason given, and may not be the only reason, but the test is an objective one. Here it seems to me inescapable that Lewisham, as a social landlord with a limited stock of housing and a heavy demand from those on its waiting list, acted as it did because it was not prepared to allow tenancies to continue where the tenant was not living in the premises demised. That I think was the real reason for the treatment…’

11. I would accept that, but for his mental illness, Mr Malcolm would probably not have behaved so irresponsibly as to sublet his flat and moved elsewhere. He had, after all, worked in Lewisham’s housing department for a time, and must have been well aware of the ground rules. But Lewisham’s reason for seeking possession – that Mr Malcolm had sublet the flat and gone to live elsewhere – was pure housing management decision which had nothing whatever to do with his mental disability. With some hesitation I would resolve this issue against Mr Malcolm.

13. The problem of identifying the correct comparator is one which Mummery LJ examined with care and in detail in Clark v Novacold. The problem can be re-stated on the facts of the present case, assuming (contrary to the conclusion I have expressed [above]) that Lewisham’s treatment of Mr Malcolm was for a reason which related to Mr Malcolm’ disability. Are ‘the others’ with whose treatment the treatment of Mr Malcolm is to be compared (a) persons without a mental disability who have sublet a Lewisham flat and gone to live elsewhere, or (b) tenants of Lewisham flats who have not sublet or gone to live elsewhere, or (c) some other comparator group, and if so what?

14. As I understand the judgment in Clark v Novacold, the correct comparison is said to be with group (b). But that I think is difficult to accept…

15. A more natural comparison, as it seems to me is with group (a). On this analysis the comparison would fall to be made on the bases rejected in Clark v Novacold: with a person who had a dog but no disability, or a diner who was a very untidy eater but had no disability-related for eating in that way…[It would be attractive], if possible, to identify an intermediate comparator group (c) which would avoid absurdity and give fair effect to the statute. But I do not think that any such intermediate comparator group has been suggested, and none is identified by the statutory language. I find it hard to accept that Novacold was rightly decided. I am in any event satisfied that a different principle must be applied in the present context. 

16. I would accordingly, not without misgiving, hold the correct comparison in this case…to be with persons without a mental disability who have sublet a Lewisham flat and gone to live elsewhere. Mr Malcolm has not been treated less favourably than such persons. He has been treated in exactly the same way.

Baroness Hale

42. This [case] raises questions about the fundamental principles underlying disability discrimination law. Is it intended simply to secure that disabled people are treated in the same way as other people who do not have their disability? Or is it intended to secure that they are treated differently from other people in order that they can play as full as possible a part in society whatever their disabilities?

80. …in the light of the Parliamentary history, I do not think that it is possible, either to hold that Clark v Novacold Ltd was wrongly decided or to distinguish it on the ground that the same words mean something different in the context of employment. They must mean the same throughout, however inconvenient the result may now appear to be.

81. In reaching this conclusion I believe I am faithfully following the intention of Parliament. I am sorry to be disagreeing with your Lordships, but even more sorry that the settled understanding of employment lawyers and tribunals is to be disturbed as a result of your Lordships’ disapproval of Clark v Novacold. 

F. COLEMAN v ATTRIDGE LAW

Advocate General

7. …In order to determine what equality requires in any given case it is useful to recall the values underlying equality. These are human dignity and personal autonomy.

10. The aim of Article 13 [Treaty of Amsterdam] and of the Directive is to protect the dignity and autonomy of persons belonging to those suspect classifications. The most obvious way in which such a person’s dignity and autonomy may be affected is when one is directly targeted because one has a suspect characteristic…

12. Yet, directly targeting a person who has a particular characteristic is not the only way of discriminating against him or her; there are also other, more subtle and less obvious ways of doing so. One way of undermining the dignity and autonomy of people who belong to a certain group is to target not them, but third persons who are closely associated with them and do not themselves belong to the group. A robust conception of equality entails that these subtler forms of discrimination should also be caught by anti-discrimination legislation, as they, too, affect the persons belonging to suspect classifications.

13. Indeed the dignity of the person with a suspect characteristic is affected as much by being directly discriminated against as it is by seeing someone else suffer discrimination merely by virtue of being associated with him. In this way, the person who is the immediate victim of discrimination not only suffers a wrong himself but also becomes the means through which the dignity of the person belonging to a suspect classification is undermined.

14…When the discriminator deprives an individual of valuable options in areas which are of fundamental importance to our lives because that individual is associated with a person having a suspect characteristic then it also deprives that person of valuable options and prevents him from exercising his autonomy. Put differently, the person who belongs to the suspect classification is excluded from a range of possibilities that would otherwise have been open to him.

The Grand Chamber

50. Although…the person who is subject to direct discrimination on grounds of disability is not herself disabled, the fact remains that it is the disability which…is the ground for the less favourable treatment which she claims to have suffered…Directive 2000/78, which seeks to combat all forms of discrimination on grounds of disability in the field of employment and occupation, applies not to a particular category of person but by reference to the grounds mentioned in Article 1.

END
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