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The PIDA 12 years on: culture of secrecy preserved?

The Public Interest Disclosure Act was enacted in 1998, but came into force on 2nd July 1999 in recognition of the fact that all organisations ‘face the risk of things going wrong or unknowingly harbouring malpractice’
.  The 1998 Act recognises that there is a value to whistleblowing and workers are often the first to be aware of malpractice or wrongdoing within an organisation.  A number of inquiries into scandals and disasters in 1980s and 1990s such as the Piper Alpha disaster and the collapse of BCCI and Barings revealed the value of whistleblowing.  The inquiries found that in each disaster or scandal workers had been aware of the danger or wrongdoing, but were either too afraid to speak out or spoke up only to be ignored.  

In ALM Medical Services v Bladon, the first case to be decided under the Act, Mummery LJ claimed with regard to the legislation that
:

‘The provisions strike an intricate balance between (a) promoting the public interest in the detection, exposure and elimination of misconduct, malpractice and potential danger by those likely to have early knowledge of them, and (b) protecting the respective interests of employees and employers.’

This paper will examine whether the balance articulated by Mummery LJ has been achieved by the Public Interest Disclosure Act 1998 (PIDA).  In doing so it will explore whether the public interest in worker knowledge has been promoted so that the exposure of wrongdoing and the prevention of disaster are now more likely.  The respective interests of employers and employees in regard to workplace disclosure will also be considered to establish whether workers are protected in respect of disclosures under the Act or if the legislative provisions favour employers.  Ultimately the question to be addressed is whether PIDA has impacted upon a culture of secrecy in the workplace that prevents workers from raising concerns about safety or iniquity. 

The area of whistleblowing is complicated and there is a difficulty in defining acts of public interest disclosure.  This in part explains the complex structure of PIDA.   For the purposes of this paper whistleblowing is regarded as the deliberate non-obligatory disclosure of public interest information by a worker, whether internally or externally, by voicing concerns or making an allegation of serious malpractice or wrongdoing.  Whistleblowing is no longer a pejorative term and widely recognised as an individual act in the public interest on the part of a worker.  The value of worker information is again demonstrated by the BP oil spill disaster in 2010.  It is alleged that the oil leak resulting from an explosion in a well on the Deepwater Horizon oil rig was caused by suspected safety lapses and shortcuts in the design of the well.  It appears that BP engineers had referred to it as a ‘nightmare well’ prior to the explosion.  However in evidence to a committee of the US Congress in June, Tony Hayward, the chief executive of BP plc, denied any involvement or responsibility for decisions leading to the blow out of the well.  He claimed that he ‘was not part of the decision-making process on this well’ and he had no ‘prior knowledge’ in respect of it
.  This lack of awareness of potential problems that led to loss of life and an environmental disaster is troubling when key workers further down the company hierarchy were fully conscious of difficulties.  This failure to receive worker concerns has further damaged BP’s corporate image and challenges Tony Hayward’s claim that his appointment in 2007 heralded a new regime of safety.  The company already had a reputation for disregarding workers’ safety and environmental issues.  It is not known whether BP engineers voiced concerns to those further up the corporate hierarchy or kept the knowledge within their work level.

Before the enactment of PIDA, Borrie claimed that British industrial relations operated within a pervasive culture of secrecy that prevented workers from speaking out because they feared being labelled as disloyal or a troublemaker
.  This view is supported by the Richie Inquiry in 2000 into allegations concerning the hospital consultant, Rodney Ledward.  It found senior management failed to investigate patient and staff concerns regarding Mr Ledward’s inept surgery in hundreds of operations at a hospital at Ashworth.  The Inquiry also recorded ‘a climate of fear and retribution’ that prevented colleagues from reporting concerns.  It called for an ‘open culture’ that permitted and encouraged whistleblowing.  Despite 12 years of PIDA it appears that workers may still work in a climate of fear of reprisals that discourages them from raising concerns.  At the beginning of 2010 an inquiry reported into concerns about mortality rates and standards of care provided by Mid-Staffordshire NHS Foundation Trust between 2005 and 2009 at two of its hospitals.  The complaints about care to the inquiry mainly concerned Stafford Hospital.  The Inquiry found a systematic failure to provide a standard of good care that resulted in patient injury, unnecessary suffering and loss of dignity.  It records that staff operated within an ‘atmosphere of fear of adverse repercussions’
.  The report also highlights the fact that a repressive work culture can not only prevent workers speaking up, but ignore and punish those who do.  During the Inquiry ‘it became apparent that many staff, during the period under investigation, did express concerns about the standard of care being provided.  The tragedy was that they were ignored’
.  Concerns were raised, individually and collectively, but none experienced a satisfactory response.’  This then ‘discouraged persistent reporting of concerns’.
  One witness provided the Inquiry with copies of written statements she had made to the Trust in respect of her concerns regarding the falsification of records.  The Trust was required to disclose these, but as with other whistleblowing material, these were not forthcoming and the Inquiry found that ‘no explanation has been offered for this
.  Indeed, the Inquiry records a ‘significant lack of transparency’ and that internal feedback to complaints and incident reports ‘were often absent’
.   The Richie and Mid-Staffordshire Inquiries both concern the NHS, but the BP oil spill disaster demonstrates that the communication of worker concerns can fail within the private sphere too.  

An obvious example of a sector that preserves a culture of secrecy is the civil service.  Although civil servants come within the provisions of PIDA they are denied protection if they commit an offence of making an unauthorised disclosure under the Official Secrets Act (OSA) 1989.  In addition civil servants are contractually bound by the Civil Service Code of Conduct
 that reinforces principles of integrity, honesty, objectivity and confidentiality which can be asserted against potential whistleblowers.  Although, they are bound by a life time duty of confidentiality civil servants may discover wrongdoing such as illegality and abuse of human rights.  In recent years three whistleblowers, Katherine Gun, Derek Pasquill and David Keogh leaked official information at considerable personal cost because they believed the disclosure was in the public interest.  All were prosecuted under the OSA 1989 Act.  The trials of two were dramatically halted, but David Keogh was convicted and sentenced to six months imprisonment.  There is a need to reform the 1989 Act to allow a defence of public interest.  It must also be acknowledged that there may be exceptional circumstances on occasion that justify the leaking of official information.  As recognised by Lord Bingham in R v Shayler:

“Modern democratic government means government of the people by the people for the people.  But there can be no government by the people if they are ignorant of the issues to be resolved, the arguments for and against different solutions and the facts underlying those arguments.’

PIDA amends the Employment Rights Act 1996 by inserting a Part IVA providing workers with statutory protection against dismissal and detrimental treatment in respect of certain protected disclosures.  This is important as for workers ‘whistleblowing may become a form of professional suicide that can effectively end a career’
.  The Act establishes a three-tiered statutory regime and good faith is required for all disclosures except those seeking legal advice.  The use of the phrase ‘good faith’ was questioned on the enactment of the legislation and has attracted much attention following the decision of the Court of Appeal in Street v Derbyshire Unemployed Workers’ Centre
.   The court found that the presence of personal antagonism deprives a worker of the protection of the Act.  The Employment Appeals Tribunal in the subsequent case of Lucas v Chicester Diocesan Housing Association Ltd
 gives guidance on the issue and held it was open to a tribunal to find a disclosure was not made in good faith if an ulterior motive such as personal antagonism was the dominant or predominant purpose for making the disclosure. The critical requirement of good faith may still defeat a claim revealing a substantial public interest issue if there are mixed motives on the part of the worker.  The requirement of good faith could be omitted from the Act as the current complex structure of the Act provides sufficient deterrent to a person seeking to bring unfounded allegations maliciously.  The intricacy of the concept of public interest is reflected in the convoluted structure of the legislation that places an increased burden on a potential whistleblower with each tier of protection.  A distinction is made between internal and external disclosures.  An emphasis is put on internal disclosure to an employer, but external disclosures to certain prescribed organisations are permitted if certain conditions are met.  Disclosures to other external persons or bodies have to meet complex requirements.  The legislative use of the term ‘disclosure’ proved to be important in the recent cases of Cavendish Munro Professional Risks Management Ltd v Geuld
 and Goode v Marks & Spencer plc
.  In these cases the word ‘disclosure’ of information was expressed to be distinct of and therefore exclude the making of an allegation.  Overall, significant legislative hurdles are placed in the path of a worker who seeks to raise issues of wrongdoing or warn of dangerous practice.  Claims are further impeded by judicial restriction of the statutory provisions.

While there has been some success for workers who relied on PIDA there has also been a restriction of the scope of the Act in a number of cases.  In Bolton School v Evans
 the term ‘reasonable belief’ was an issue for the Court of Appeal to determine.  A fine distinction was made by the court between the protection the 1998 Act affords a whistleblower who reasonably believes that there is wrongdoing and the exclusion of a worker who acts as an investigator to establish its existence or to show his or her concerns are reasonable.  The Court of Appeal found that the legislative provisions do not protect the actions of a whistleblower if they are directed to establishing or confirming the reasonableness of a belief.  In doing so the court rejected the approach of the employment tribunal.  This decision is problematic and creates a significant difficulty for any worker with suspicions of malpractice.  The employment tribunal recognised this and considered that this interpretation, in allowing an employer to defeat a claim, would ‘emasculate the public policy behind the legislation’ and effectively drive a ‘coach and horse’ through the whistleblowing employment protection
.  Silber J in the Employment Appeal Tribunal decision of Hibbins v Hesters Way Neighbourhood Project expressed the view that ‘the legislation has to be construed in the light of its aim of encouraging responsible whistleblowing’
.  A number of judges have shared this perspective and interpreted the legislative constructively to extend protection to post termination detrimental treatment
 and agency workers
.  Also, employers have been held to be vicariously liable for the action of its employees in undertaking victimisation against a whistleblower
.  These developments have been made by a judicial analogy with discrimination cases and a reliance on the equality provisions.  The judges in the above mentioned cases view PIDA as dealing with the same concept as the anti-discrimination provisions.  However, the consequences of placing whistleblowing within a general anti-discrimination framework need to be considered carefully, particularly as this interpretation is not recognised by all judges.  The correct judicial approach would be to construe the relevant provisions within the spirit of the Act.   PIDA should also be amended to limit judicial restriction of key terms.  New legislative provisions should replace the word ‘suspicion’ for ‘belief’ and substitute the term ‘report’ for ‘disclose’ or ‘disclosure’ to assist a worker in bringing a claim.  The complex legislative provisions and certain judgments restricting the coverage of PIDA only preserve the culture of secrecy at work as workers fear raising concerns and find the protective provisions inaccessible.  The combination of the statutory regime and developments in a number of key cases has tipped the balance in favour of the employer and the maintenance of confidentiality.  

In 2009 Public Concern at Work commissioned a survey into the attitude towards and awareness of whistleblowing.  The YouGov survey found that only 23% of respondents knew that there was law that protects whistleblowers.  This lack of awareness of PIDA is a particular concern with regard to the effective operation of the Act.  It reflects the limited publicity given to the legislation, although individual cases do attract media attention.  The Government needs to actively promote the Act and trade unions have a role too.  Knowledge of PIDA could be facilitated through a national publicity campaign and an understanding of the legislative provisions needs to be advanced in the workplace in particular.  

Whistleblowing is relatively rare as there are few incentives, but there were 1,761 PIDA applications to employment tribunals in 2008/09.  Each year since PIDA came into force has witnessed a steady increase from 157 in 1999/2000 to 1,900 in 2009.  A total of over 9,000 claims have been lodged in the 11 years the Act has operated.  The 1998 Act in its statutory provision of rights against victimisation, unfair dismissal and unfair selection for redundancy offers some protection to workers blowing the whistle.  PIDA has also promoted the concept of whistleblowing and the importance of specific legislation should not be underestimated.   The UK is one of only a small number of countries in the world to enact comprehensive whistleblowing legislation that covers all sectors as well as a range of malpractice and wrongdoing.  Ghana, Japan, New Zealand and South Africa are the only other countries in the world yet to do so.  However, after 12 years it is a pertinent time for a review of PIDA.  The adoption of a whistleblowing policy is not a statutory requirement, but many organisations have implemented procedures.    The existence of a policy is now a Government expectation of public bodies and an obligation upon companies listed in the United Kingdom.  Legislation should make the implementation of whistleblowing procedures mandatory for all organisations, but it should be recognised that this is only the first step in establishing an open workplace culture.  The existence of a whistleblowing policy in organisations such as BP plc or Mid-Staffordshire NHS Foundation Trust does not ensure an open culture where workers feel able to raise matters or that their concerns are heeded if they are raised.  

PIDA has not fully established an acceptance that there is a public interest in the detection and prevention of wrongdoing.  The Committee on Standards in Public Life advocated whistleblowing as both ‘an instrument of good governance and a manifestation of a more open culture’
.  Whistleblowing is not common in the workplace, but is an activity that raises public interest concerns.  Claims to employment tribunals, unlike those in the civil courts, are not public.  This makes an evaluation of the role of whistleblowing in the detection and elimination of malpractice and misdeeds difficult.  Around 70% of claims are settled each year and this further impedes the scrutiny of allegations of malpractice and wrongdoing.  The Employment Tribunals (Constitution and Rules of Procedure) (Amendment) Regulations 2010 came into force on 6th April 2010 to allow a claim, or part of it, to be sent to a prescribed regulator if the claimant consents and alleges that they have made a protected disclosure.  In the consultation process the Department for Business, Innovation & Skills (BIS) acknowledged that while an employment tribunal hears an employment claim and passes judgment, it ‘does not make any assessment or take any action on the issue of the underlying PIDA allegation’, which could relate to a number of areas of wrongdoing including serious fraud, health and safety issues and financial irregularities
.   The introduction of the regulations could increase transparency with regard to claims involving public interest disclosures and ensure the underlying allegation of the claim is addressed by the relevant body.  It should also be noted that by requiring the express consent of a claimant before any claim is sent to a regulator the underlying allegation of an unknown number of PIDA claims may never be investigated if the Claimant chooses confidentiality.

Trade unions have a clear role in the promotion of PIDA and in providing support and advice to any member who is considering blowing the whistle, but no specific recognition of this is given in the Act.  A worker may first raise his or her concern with their trade union before taking it to their employer.  A trade union is not a prescribed person and so a worker voicing fears to a union official will make an external disclosure and have to satisfy the onerous conditions in respect of such disclosures.  Further in relation to disclosures made by a worker in the course of obtaining legal advice protection may not extend to advice given by a trade union.  The legal professional privilege provisions will only extend to trade union officials who are legally qualified.  Before the enactment of PIDA in 1998 the TUC recommended the section should cover both ‘legal and professional advice and so extend to advice by a union representative.  This simple amendment would protect trade union officials and members.  The part trade unions play in the raising of worker concerns should also be acknowledged with an express right against victimisation for officials who voice concerns on behalf of their members

The Act should be amended to include a positive ‘right to report’ rather than offering protection in respect of a protected disclosure.  This may address the difficulty witnessed in the interpretation of the ‘disclosure of information’ by recent judgments of the Employment Appeals Tribunal.  The Conservative party made a manifesto commitment in the 2010 General Election to introduce both a right and duty to report, but only in respect of patient concerns.  A right to report would be a positive step in the recognition and promotion of the benefits of whistleblowing.  Any attempt to introduce a duty to report is misguided and fails to recognise whistleblowing as a deliberate non-obligatory act in the public interest.  Although the amendment of PIDA is unlikely to be a priority for the Coalition Government, whistleblowing has an increased value in a difficult economic climate where important issues such as safety and the environment can be sidelined. 

One in four employees is aware of misconduct in the workplace, but more than half of them (52%) keep silent
.  Illegality, dangerous practice and malpractice will continue unchecked if a workplace suppresses dissent.  Despite 12 years of protection afforded to workers by PIDA and an increased acceptance of whistleblowing by society, the attitude of management continues to ‘be at the very least ambivalent’
.   The raising of concerns requires substantial moral courage when the adverse consequences of whistleblowing are well known.  As discussed above, the Mid-Staffordshire Inquiry found that there was a very real reluctance on the part of all staff to persist in raising concerns about unsafe or substandard services and colleagues’ capability at the NHS Trust.
  Whistleblowing is clearly an activity in the public interest and for the collective good.  An urgent review of the area and the provisions of PIDA in particular should be undertaken in recognition of this.  The legislation and its judicial interpretation favour the interests of the employer in the maintenance of confidence.  Those who blow the whistle in the public interest should be guaranteed employment security and reform is required to achieve this.  Institutions also need to foster an ethos of openness and self awareness that values dissent rather than seeking to preserve a culture of secrecy.  If workers feel unable to raise concerns or are ignored then the early detection and elimination of malpractice and dangerous activity will not occur with possible disastrous consequences. 
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