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One step forward, two steps back: Disability discrimination in  Framework for Fairness

This paper evaluates the impact of the Framework for Fairness Green Paper if its proposals for a Single Equality Act are put into force. It focuses entirely on employment.

Concepts of disability discrimination

 Undoubtedly the most successful element of the Disability Discrimination Act 1995 (DDA) has been the reasonable adjustment duty. The Archibald v. Fife case clearly established the potential reach and radical nature of this concept. Perhaps its most radical element is precisely reasonable adjustments are not defined as a form of positive action but rather as action necessary to avoid discrimination. The DDA makes clear that failure to provide a reasonable adjustment where the statutory duty applies constitutes discrimination. (Positive action in British law is permissive action to address broader social disadvantage.)

It is therefore disappointing (although not surprising given its generally cautious and circumscribed approach) that the Green Paper misconstrues the nature of reasonable adjustment duty, and rules out, without any substantive discussion, the extension of reasonable adjustment duties to other forms of discrimination.

Other key concepts of the DDA have fared less well over the last decade since it came into force. The Jones v. Post Office case established that the legal justification for less favourable treatment for a reason related to disability (“ material and substantial’) was a low threshold to meet. The Green Paper proposes replacing this justification with the one that applies to indirect discrimination in relation to other grounds: that the conduct in question is a proportionate means of achieving a legitimate aim. This shift to an objective justification is very welcome.

However, the Green Paper fails to address one of the most troublesome aspects of the DDA – the definition of disability. This is not only very problematic for those seeking to use the DDA but also a huge cause of confusion for employers. 

The sole change to the definition of disability proposed by the Green Paper  relates to the list of capacities in the DDA. The definition requires that an individual’s ability to carry out normal day-to-day activities must be substantially and long-term impaired, and that this must affect one or more of the list of  capacities. This list has been the cause of confusion. Its removal, however, is not going to assist in removing the hurdles that disabled people face in meeting the definition of disability since the need to prove long term and substantial impairment of daily functions will continue.

More radical change is needed. Firstly, the DDA should be extended to cover discrimination by association and perceived disability. There are a number of cases where individuals experience discrimination because they are falsely perceived to be disabled. Friends, family and carers also suffer discrimination because of their association with a disabled person. Arguably such a change to the law is now required under the European law since it extends protection against any discrimination "on the grounds of" disability. 

The Green Paper opposes such an extension, which would bring disability into line with other forms of discrimination law (only gender and transgender discrimination law takes a similarly narrow approach). 

But the DRC has made a more radical proposal: that the definition of disability should be changed to give protection from discrimination to everyone who has (or has had) an impairment without requiring the effects of that impairment to be substantial or long-term. This followed a Report from the Parliamentary Scrutiny Committee on the Draft Disability Discrimination Bill  which stated:

“…if the Government are to achieve their aim of comprehensive, enforceable civil rights for disabled people against discrimination in society or at work then the current inadequacies in the DDA definition must be addressed. Many of the deficiencies…would, we believe, be overcome by focusing disability anti-discrimination legislation on the act of discrimination, and not the extent of the impairment.”

Such a change would ensure clear protection for all those who need it and remove substantial barriers to access to justice.  It would also shift the focus of attention from an individual’s medical condition to a consideration of the alleged discrimination, including whether a reasonable adjustment is needed. 

Perhaps most significantly it would encourage a more systemic approach to change and to the removal of barriers, bringing the law into alignment with best practice. For employees who develop impairments or health conditions, good practice is to respond to any problems as soon as they become apparent, not to allow lengthy periods of sick leave to elapse before enquiring whether steps can be taken to enable a return to work. In such cases, waiting until it is clear that an employee meets the DDA definition before putting in place reasonable adjustments undermines the chances of a successful outcome.

Dismantling barriers to employment
In employment the DDA concentrates attention solely on reacting to individual need, failing to proactively tackle systematic barriers confronting disabled people – whether in terms of pre employment medicals, intranets which cannot be accessed by people with a range of disabilities, unnecessary job criteria;  inflexible working policies or inaccessible premises.  Indeed the Green Paper asserts: 

“Reasonable adjustments are designed to remove unnecessary barriers for an individual disabled person in a particular situation. This is because it is not possible to say that one solution will remove the barriers for every disabled person, even those who appear to have the same impairment.”

However, a purely individualised approach is inadequate to open up equal opportunities to disabled people. A legal mechanism which requires employers to dismantle institutional barriers is needed.

The legal mechanism which addresses systemic discrimination in relation to other forms of discrimination is "indirect discrimination”. However, UK law’s prohibition on indirect discrimination does not extend to disabled people . 

But DDA does have a concept which addresses systematic barriers. The “anticipatory duty", which applies in service delivery and education, requires  providers  to take advance action to remove barriers which confront disabled customers when they try to use services.

Extending this approach to employment would encourage employers to act in advance to make their practices or premises more accessible to disabled people. This would create similar management thinking to that fostered by indirect discrimination, helping to promote a coherent approach across the different diversity issues.

An example illustrates this point: a visually impaired telephone operator was away from work recuperating from an eye operation. On returning to work, she found that a new telephone system had been installed which she could no longer operate. She had not been consulted about the change in systems. The costs of rectifying the situation for one person may be judged "unreasonable". The real solution is for the employer to be considering visually impaired employees and potential employees when purchasing a system. This is not onerous and in this case would not only have benefited one individual but possibly others in the future.

The anticipatory duty would not in itself be enforceable, but could be considered when an individual requires a particular reasonable adjustment. It will encourage tribunals to appreciate that an adjustment will benefit other employees or potential employees. It is an approach which works well in other aspects of the DDA.

All that would be required is reasonable steps. Thus, employers would not be expected to make expensive changes to their premises in case a disabled person applied for a job, but would be expected to consider access improvements when refurbishing. In any event, the main impact would be on policies and practices. Practical examples might include incorporating disability equality training into management training courses; revising medical standards for entering employment; adopting appropriate policies for responding expediently to requests for reasonable adjustments; reviewing person specifications for employment positions etc.

Not surprisingly given its narrow focus on individual redress at the expense of the dismantling of broader institutional discrimination, the Green Paper rules out extending the prohibition on indirect discrimination to disability; and fails even to discuss the extension of the anticipatory adjustment duty to employment, first proposed by the DRC in 2003.

Disability Equality Duty
A more proactive approach to the removal of barriers to equal participation in employment should be introduced in the public sector by the duty to promote disability equality, which came into force in December 2006. 

Public authorities subject to the specific duty must produce monitoring information on disabled employees and applicants and use this to devise appropriate actions to promote disability equality, in the form of a Disability Equality Scheme. They must involve disabled people in the development of these schemes, must report annually on progress, and must carry out the actions in their Scheme unless it is unreasonable or impractical.

TUC conducted a short survey of public sector trade unions covering public bodies employing more than a quarter of a million workers. It revealed many examples of good practice in the involvement of disabled people and trade unions in the planning of the DES; and the establishment of mechanisms to ensure the continued involvement of disabled people in monitoring and evaluating schemes. 

The survey failed to indicate what actions had featured in these Disability Equality Schemes. The DRC has only begun to review the Schemes of key public authorities. Nevertheless, we have been able to identify examples of actions which address systematic barriers to employment. For example, the Department for International Development’s Scheme, contains actions  exploring the issues around posting disabled staff overseas and how to overcome these, and sourcing external expertise to audit recruitment processes to pro-actively seek applications from disabled people and remove barriers.

The Green Paper rules out extending the public sector duty to the private sector, or even clarifying in law its requirements in relation to building equality into procurement processes. Instead it proposes a weakening of the public sector duty. For example in place of a specific legal requirement to produce an equality scheme, there will be ‘principles’ to ‘underpin effective performance of public sector duties’: consultation and involvement; use of evidence; transparency; and capability.

It is to be hoped that by the time the Single Equality Act reaches the statute book it will have developed into a more ambitious piece of legislation, capable of tackling systemic discrimination in disability and other fields.
1              INSTITUTE OF EMPLOYMENT RIGHTS EQUALITIES UPDATE 5TH DECEMBER 2007


