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This paper considers the reasons for the ineffectiveness of equal pay legislation and examines some possible ways forward. It is suggested that there are three main reasons for the inability of the EqPA to have a more decisive impact on the stubbornly persistent pay gap between men and women. The first is its narrow coverage. The historic division between pay in the EqPA and gender discrimination in the SDA make it impossible to devise a solution which simultaneously addresses all the causes of the pay gap. This is aggravated by the limitation of comparisons to the same establishment, or an establishment with common terms and conditions, and the need to demonstrate that an employer has control over pay decisions. The second is the limitation to a complaints led model, placing the burden on the individual woman to sustain a tribunal complaint. The third is its individualism, and the absence of a meaningful collective dimension. These problems have been magnified by the continuing delay of employers in implementing equal pay. The recent change in the law to require six years back-pay has meant that mounting bills make employers even more reluctant to instigate equal pay. The cumulative impact of these difficulties is sharply evident in local government, where the extraordinary result has been that employers are able to insulate themselves against claims while trade unions foot the bill. 

There are, however, three developments which open up new possibilities for pursuing equal pay in a more effective way. The first is the new gender duty, which requires all public authorities to pay due regard to the need to eliminate unlawful discrimination and promote gender equality. Unlawful discrimination is expressly stated to include breach of the EqPA
. The second is the formation of the CEHR, which will have wide-ranging powers, including providing advice and information, conducting inquiries and investigations; arranging conciliation and assisting individuals
. Thirdly, the government has set up the Discrimination Law Review to undertake a comprehensive review of discrimination law. However, none of these goes quite far enough to resolve the problems. 

This paper sets out several basic principles which should guide change. It is argued that firstly, that the duty to implement equal pay does not arise only when an affected individual complains. EU law entails a duty to implement equal pay even if no complaint has been brought. Secondly, equal pay requires a holistic response, which addresses the underlying causes of unequal pay, as well as the unequal pay itself. This includes job segregation, the unequal impact of family responsibilities and barriers to promotion and training. Thirdly, it is necessary to ensure that there is a proper and appropriate collective dimension to ensure effective implementation of equal pay for work of equal value. This in turn requires a synchronisation of the collective, proactive approach with the right of individuals to bring their own claims. Fourthly, there should not be an artificial divide between the obligations of public and private employers. 

The gender duty already satisfies several of the above principles. It imposes a proactive, systematic duty, as well as facilitating a holistic response. However, in its present form, it is not in itself sufficient. This is because the biggest challenge remains the achievement of an effective synchrony between the individual claim and the proactive, collective duty. To do so, it is necessary for the latter to constitute a full implementation of equal pay as required by EU law and the EqPA. This means that it is not enough to pay due regard to the need to eliminate unlawful pay discrimination. Instead, there should be a duty to actually eliminate unlawful pay discrimination.  It is proposed that this would be satisfied by a gender duty which requires employers to conduct an equal value exercise, set up a plan for implementation according to a fixed timetable (say three years) and implement the plan within that timeframe together with back pay entitlements. The individual’s right to complain would then constitute a claim not merely for her own loss, but for the enforcement of the proactive duty. By permitting the individual to enforce the proactive duty, the proposal aims to ensure that she receives her own remedy while at the same time making it possible for all affected women in her workplace to achieve equal pay for work of equal value in an orderly and sustainable manner. The duty would be breached by failure to institute a plan, the use of a plan which does not fully satisfy the EqPA and Article 141, or failure to implement the plan within the timescale. The justification defences in the EqPA would still be available to respondents. 

It is suggested that more thought should be given to where the initial complaint should lie. Since tribunals are necessarily restricted to the individual claim, one proposal would be that, following other jurisdictions, the claim should lie in the first instance to a specialised body. Thus the wide existing powers of the CEHR should be utilised to investigate the complaint, and the CEHR should also have the power to refer a complaint to the CAC, which has sufficient collective experience to adjudicate in such matter, and which should be properly resourced to permit speedy resolution. In addition it is suggested that the scope for complaints be narrowed by providing clear guidelines as to how to draw up an equality plan which complies fully with equal pay legislation. The CEHR should take an active role in providing advice, information and where necessary conciliation.  As an interim alternative, it is proposed that tribunals adjudicating equal pay claims should have interim remedial powers, which would allow them to order employers to institute equal pay schemes within a specified time scale. The tribunal would then retain jurisdiction to scrutinise the scheme for equal pay compliance and ensure that the scheme is in fact implemented. 
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