Institute of Employment Rights conference ‘The services Directive versus Social Europe, 12 July 2006

Presentation by Nick Crook, UNISON

Public Services and the European Union

Introduction

· Asked to look at the impact of the Services Directive on public services. 

· Will argue that Services Directive is only part of a wider threat to the organisation of quality public services coming from the European Union 

· Central issue is the lack of common definition of public services in EU law and how they relate to the internal market

· Outline of presentation. Look at 4 points:

1) Legal definition of public services 

2) Services Directive

3) The push for liberalisation

4) Framework Directive

1. Legal definition of public services 

Terminology
· The term ‘public services ‘ not used in EU law

· The Commission uses the term Services of General Interest’ (SGIs). Within this overarching term the Commission has subsets such as: Services of General Economic Interest, Social Services of General Interest and Health Services of General Interest.

· However, there is no reference to SGIs either in the Treaties or secondary legislation. First used in a Commission communication in 1996

· Treaties do refer to Services of General Economic Interest – Treaty of Rome 1957 (Article 86(2)), now Article 16 of the Amsterdam Treaty

· However, SGEIs are not defined by the treaties or secondary legislation

· Definition of what constitutes an SGEI has been done on a case by case basis by the European Court of Justice

Service of general economic interest/ Service of General Interest: common definition

· SGI/SGEI not defined by type of activity, type of provider or mode of market organisation

· Defining character of an SGI, and therefore by default of an SGEI etc is by the specific public service obligation given to the service provider by a public authority

· Public authority can be national, region or local

SGI/SGEI: differentiation
· SGI is a non-economic service which is not traded on the market. Essentially restricted to core functions of the state: basic education services, legal, judicial and police system, social protection systems.

· SGEI is an economic service that operates in a market environment. ECJ case law has tended to rule that almost all services are economic. Eg: health care, social housing, care homes for the elderly, job centres, ambulance services and some parts of tertiary and higher education have been ruled to be economic services.

· In relation to social protection basic state pension systems have been defined as SGIs but supplementary pension schemes such as UK occupational schemes are classed as SGEIs

What’s the importance of an SGEI definition? SGEIs are subject to EU internal market legislation 

· Rules on state aids and subsidies

· Competition policy

· Liberalisation of the market

Conclusion:

The lack of a primary legal definition of either SGEIs or SGIs has meant 2 things:

· definition is made on a case by case basis by the ECJ. Public services operate in a legal and political vacuum 

· The Commission has used this lack of an over-arching horizontal definition to its advantage to push through liberalisation on a sectoral basis, primarily in the network industries: energy, telecommunications, transport and postal services.

2. Public Services and the Services Directive

Original Commission proposal

· Lack of legal definition of public services central to concern over impact of Services Directive

· Trade unions, public service providers etc have asked for a number of years for a framework for public services and how they relate to the internal market – yet the European Commission has consistently argued that there is no need

· With the Services Directive however, the Commission takes a sweeping horizontal approach to all services, making no distinction between private sector profit making service providers and those with a public service obligation

Causes of concern

· Fear that the Services Directive would be Trojan Horse by which the Commission would force through the liberalisation of all public services 

· The deregulatory or even anti-regulatory thrust of the directive both in the relation to rules relating to establishment of a service provider, or more worryingly via the Country of Origin Principle challenged the very concept of a public  interest or public service obligation

· Specific inclusion of health services within the directive, supposedly to deal with ECJ rulings on freedom of movement of patients but clearly trying to bring health care provision within the remit of the Commission and subject to internal market legislation – Commission has no competence over the way in which healthcare is provided, clearly a responsibility of the Member States

Where are we now in relation to public services and the Services Directive:

· SGIs have been excluded from the scope of the directive

· Some SGEIs have also been excluded, most notably health services (importantly both public and private service providers), ambulance services and social services. However, difference between EP and Commission/Council over the definition of social services. EP tried to a non-restrictive approach using the concept ‘such-as’. Commission and Council argued this was too vague and have specifically defined social services as relating to social housing, childcare and support of families and persons temporarily or permanently in need. 

· However, the key network industries, notably energy, are not excluded. It can be argue that these sectors have already been subject to sector-specific liberalisation by the EU. More worryingly, water and environmental services relating to waste have not been excluded. There has not been sectoral liberalisation here, although we know that the European Commission has considered water liberalisation for some time, and certainly actively promotes outside the EU within the context of the WTO.

· There is a recognition of the right and need to regulate service providers in relation to overriding public interest, which could include a specific public service obligation

3. The wider context of EU liberalisation of public services
Services Directive cannot be taken in isolation, has to be seen in a broader context of liberalisation of public services. 

4 ways in which European Commission has been undermining public services:

1. through sectoral specific legislation: energy markets, telecommunications, postal services, transport. Bob Crow will go into greater as to what this has meant in relation to transport.

· In the light of the exclusion of health and social services from the Services Directive the Commission has indicated that it may pursue sector specific liberalisation in these areas. 

· In April this year the Commission published a Communication on Social Services of a General Interest. In this it clearly stated that it would examine the relationship between the provision of social services in the Member States and the internal market. 

· In June this year the Commission stated that it would come forward with new proposals on health services and the internal market by the end of 2006.

2. legal challenges to funding under state aid rules. 

· These have come from both the Commission and from private sector service providers. 

· As with the definition of SGI/SGEI this has been subject to ECJ case law. 

· A recent ECJ judgement (Altmark, July 2003) has been helpful in that it ruled that public subsidies to a local bus company could not be classed as state aid and therefore subject to rejection by the Commission as long as they were subject to clear public service obligations on the company, transparency of the calculation of the subsidy, proportionality and the tendering process. 

· In this context the Commission has adopted a new regulatory framework on state aids to SGEIs, the impact of which is still being worked through.

3. legal challenges to the direct provision of services by public authorities or a restriction of their provision under competition rules, especially in relation to public procurement directives. 

· The treaties are technically neutral on the question of public or private ownership and member states have the right to determine whether services are provided in-house or via a third party. 

· However, ECJ case law here is unclear. There have been several cases with varying implications for the direct provision of services by public authorities either at the national, regional or local level. 

· As a consequence in it’s May 2003 Green Paper on Services of General Interest the Commission argued that in-house service provision could be in contravention of the competition provisions of the Treaties. 

· The Commission has also published a Green Paper on Private Public Partnerships and their relation to the internal market.

4. Finally, we cannot ignore the wider dimension of the WTO and General Agreement on Trade in Services. 

· The European Commission has been consistently clear that SGIs are not excluded from GATS and could be subject to liberalisation as a result of trade negotiations. 

· Trade unions were able to win the concessions on the Services Directive because it was an open and transparent process and because we were able to influence the European Parliament. 

· The WTO is neither open or transparent and there is no public accountability.  

· Risk: we may have defeated the worst elements of the Services Directive at the EU level only to find that they return through the current round of GATS negotiations.

4. What would a Framework Directive on Public Services look like?
· As I have argued the lack of legal clarity for public services in relation to the internal market has led trade unions and others to call for a horizontal framework setting out the relationship between SGIs and SGEIs  and internal market rules.

· The European Commission in its 2003 Green Paper and its 2004 White Paper on SGIs has continued to reject the case for such a framework directive, preferring to pursue a sectoral approach. 

· However the European Parliament in both the 2001 Langen Report and the 2004 Herzog Report did back some form of horizontal approach and the Rapkay Report currently being debated inside the Parliament is likely to make an explicit call for such a directive.

· The debate around the Services Directive has led directly to the setting up of a campaign on Quality Public Services from the European federation of Public Service Unions, a central element of which is the call for a framework directive and the Socialist and Green Groups in the European Parliament have both backed the call, with the Socialists actually proposing a draft legislative text in the absence of action from the Commission.

So what are the core elements?

· Can you achieve a workable definition that would work for the diversity of public service provision across 25 member states at national, regional and local level?

Avoid this problem by not defining the activity, the type of provider or mode of market organisation but by defining the public service obligation/mission determined by a public authority. Public authorities would define what is a SGI or an SGEI under national terms and conditions. The directive would therefore set out common public service principles rather than a common definition of public services.

· Clear statement of the legal prevalence of these public service obligations over internal market legislation

· A clear statement of the right of public authorities to self-produce essential services if they so choose

· Clarity around the different funding mechanisms 

What are the common public service principles? 
· To a large degree already set out in ECJ case law, sectoral directives and other areas of Community law:

· Accessibility: the right to benefit a specified service in accordance with the conditions specific to the sector in which the service is likely to offered and supplied

· Adaptability: ability of the service provider to develop the service in line with the economic and technological developments of the context in which this service is supplied

· Affordability: reasonable, transparent, non-discriminatory, easily and clearly comparable price for the supply of the service

· Continuity of service: permanent supply of the service to the public under the conditions set out by a competent authority

· Sustainability: managing the supply of a service with respect for the environment and the long-term use of natural resources

· equality of treatment: the right to benefit from a service under conditions which do not discriminate between similar categories of user

· long-term planning: giving service providers the capacity to ensure that consumers receive the service

· specified quality: quality standards as defined in advance by a competent authority

· security: both the security of supply and the technical security relating to the supply of the service

· Finally, universality: the right to be a beneficiary of a service of a specified quality and at an affordable price in the whole of a specified geographical area

How much agreement is there around these core elements? 

· There are political/geographical differences even within the trade union movement:

· French and others would prefer more concrete definitions of a public service provider rather than public service obligations and a defined list of service sectors

· The Swedes in particular and the Nordic countries are opposed to the principle on the grounds that any EU framework would undermine the specific Nordic model

· However, there is a growing consensus around not only the need for such a framework but also this approach.

Conclusion
· The Bolkestein Services Directive posed a threat to public services because it took a horizontal approach to the right to provide services without recognising the specific character of services charged with a public service obligation.

· Public services have been under threat from the EU internal market because there is (1) no definition of public services under EU law (2) no legal provision addressing  the conflict between public service obligations and the principles of the internal market

· Public services need to be safeguarded by a horizontal framework directive that defines both public service obligations and the prevalence of these over internal market legislation.
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